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The Judgrment of the Court was delivered by

S.C. AGRAWAL, J.- The decision in these appeals " would,
we hope, mark the cul mnation of the protracted litigation
arising out of a contract entered into by the parties on
August 24, 1964 for the supply and erection of a therma
power plant at Renukoot in District Mrzapur, U P.

2. Renusagar Power Co. Ltd. (for short 'Renusagar’),
the appellant in C A Nos. 71 and 71-A of 1990 and the
respondent in CA No. 370 of 1992, is a ~ conpany
i ncorporated under the Indian Compani es Act, 1956 engaged in
the production and sale of electric power. General Electric
Conpany (for short 'General Electric’), respondent in C A
Nos. 71 and 71-A and appellant in C A No. 370 of 1992, is a
conpany i ncorporated under the | aws of the State of New York
in United States of America and is engaged in the -business
of manufacturing, selling and servicing electrical” products
and various ancillary activities. After negotiations, the
parties arrived at an arrangenent whereunder Gener a
Electric was to supply to Renusagar the equi pnent and / power
services for setting up a thernmal power plant to be known as
" Renusagar Power Station’ at Renukoot and, on Novenmber 27,
1963, Renusagar moved the Government of
654
India for its approval. By its letter dated January 2,
1964, the GCovernnent of India gave its approval to the
proposals and thereafter a formal contract was executed by
the parties on August 24, 1964. Under the said contract,
General Electric undertook to supply equi pment and services
for a plant having a capacity of 135,800 KW The tota
price for the electrical and nechanical equipnment, spare
parts, freight forwarding services, plant design and
consulting services was US $ 13,195,000. The contract price
for all electrical and mechanical equiprent and spare parts
was FAS vessel, U S. A port so selected by seller (Article
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11). Al itens of the equipnent were to be delivered along
with vessel at New York not later than 15 nonths from the
contract effective date (which was Decenmber 31, 1964) and
the erection of the plant was to be conpleted wthin 30
nmonths fromthe contract effective date (Article IV-A 1). 10
per cent of the total contract basic price (US $ 1,319, 500)
was to be paid either in cash or by Letter of Credit. The
bal ance 90 per cent of the price (US $ 11,875,500) plus
interest at the rate of 6 1/2 per cent per annum from the
16th to the 30th nmonth of the contract effective date (US $
900, 558.75) totalling US $ 12,776,058.75 was to be paid in
16 equal six nonthly instal ments commencing fromthe date of
the expiry of 30 nonths fromthe contract effective date,
and the last instal ment was payable on the date of expiry of
120 months fromthe contract effective date (Article I11).
Since the contract effective date was Decenber 31, 1964 the
first instal ment was payabl e on June 30, 1967 and the | ast,
i.e., 16th instalment was payabl e on Decenber 31, 1974. In
the contract, it was also provided that Renusagar would
execut e ‘uncondi ti onal negotiabl e promi ssory notes in four
series (A-B-GD) in respect of the 16 instalnents J[Article
111-A  3(a)] and that the notes shall be pr epar ed
substantially in the formshown in the attached Ext. "B
entitled "Prom ssory Note" and shall bear interest, at the
rate of 6 1/2 per cent per annum on. the outstanding
principal balance commencing from 30 nonths after contract
effective date [Article Ill-A 3(c)]. A provision was also
made that the paynment of the full anmount of each note shal
be unconditionally guaranteed by the United Conmercial Bank
or other rmutually acceptabl e bank. [Article 1I11-A 3(e)].
The contract contained an arbitration clause which  provides
that any disagreenent arising out of or related to the
contract which the parties are unable to resolve by sincere
negoti ation shall be finally settled in accordance with the
Arbitration Rules of the International Chamber of Comerce
(for short '"ICC). Each party would appoint one arbitrator
and the Court of Arbitration of the ICC would appoint a
third arbitrator (Article XVI1).. "It was also agreed that
the rights and obligations of the parties under the Contract
shall be governed in all respects by the laws of the State
of New York, USA (Article Xl X-A).

3. It was, also, provided that if General El ectric
received an exenption fromthe Governnment of India from the
paynment of income tax |evied by the Government of India on
interest paynents nmade by Renusagar then the interest rate
on that series of pronmissory notes as exenpted shall be
reduced from 6 1/2 per cent to 6 per cent ~per annum
commenci ng on the date such exemption is nmade effective. and
the notes so affected shall be replaced by  new notes
[Article I11-A 3(b)]. In the contract it was stated that
CGeneral Electric intended to apply to the Central Governnent
of India for exenption fromincone tax on the interest
(including capitalised interest and interest thereon) and
Renusagar undertook to assist CGeneral Electric in expediting
the application of Genera
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Electric for exenption. It was also agreed that should the
application of General Electric be denied Renusagar may
wi t hhol d the Indian incone tax applicable to any paynments of
i nterest, but Renusagar was to furnish General Electric with
receipts on all withheld anounts paid to the Governnent of
India. [Article Xl V-B].

4, By its orders dated Septenmber 3, 1965 and June 7, 1967
the Governnment of |ndia gave their approval under Section
10(15)(iv)(c) of the Incone Tax Act, 1961 to the |oan
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obtained by Renusagar from General Electric and thereby
exenpted the interest paid on the said | oan from paynent of
income tax. The said exenption was, however, w thdrawn by
the order of the Governnent of India dated Septenber 11
1969 whereby the orders granting exenption were cancelled
retrospectively and CGeneral Electric was held liable to pay
I ndian incone tax on the interest payable @6.5 per cent per
annum

5. Renusagar filed a wit petition (CW No. 179 of 1970)
before Delhi High Court on February 24, 1970 wherein it
chal | enged the above order of the CGovernnment of India dated
Septenmber 11, 1969 relating to cancellation or revocation of
the tax exenption. |In the said wit petition, the Delhi
Hi gh Court on February 24, 1970 passed an ad interim order
restraining the Governnent of India and its officers from
enforcing or inplementing the said order dated Septenber 11,
1969. The said order was continued by order dated May 18,
1970 subject to Renusagar furnishing security for Rs 4 | akhs
to the satisfaction of Conm ssioner of |nconme Tax, Lucknow.
Renusagar  furni shed the necessary security and as a result,
the operation of the order dated Septenber 11, 1969 was
suspended. Renusagar, however, did not remt the anpunt of
interest calculated @ 6 per cent per annum payable to
CGeneral Electric in ternms of the contract. Renusagar only
remtted 27 per cent of the anount of interest calculated @
6 1/2 per cent per annumand it did not deposit the bal ance
amount of 73 per cent by way of tax with the Governnent but
retained the same wth thenselves: It, ‘however, sent
letters to GCeneral Electric tothe effect that they had
deducted the said anpbunt towards tax and had retained the
same with itself. Originally General Electric was not
i npl eaded as a party in the wit petition before the Delh
Hi gh Court and it got itself inpleaded as a respondent in
the wit petition by noving an application dated Cctober 28,
1977. The wit petition was decided by the Del hi H gh Court
by its judgment dated Novenber 17, 1980 whereby the wit
petition was all owed and the order dated Septenber 11, 1969
was set aside. As a result the exenption fromthe paynent
of income tax on the interest payable by Renusagar was
restored and the liability of Renusagar for —interest was
reduced from6 1/2 per cent to 6 per cent. On June 3, 1981
Renusagar noved the Reserve Bank of India for permssion to
remt the bal ance anount of regular interest calculated @ 6
per cent per annumto General Electric and on February 3,
1982, the Incone Tax O ficer, Bombay issued "No Objection
Certificate" for repatriating the balance regular interest

amount of US $ 2.130 mllion. The said anmount was, however,
not remtted by Renusagar to General Electric.
6. It appears that there was sone delay on the part of the

CGeneral Electric in adhering to the time schedule for the
supply of equi pnent and keeping the sane in view Genera
Electric by their letter dated January 5, 1967 agreed to
defer the payment of the first instal nent payable on June
30, 1967 by six months and suggested that the promssory
notes shall be recast into 15 notes instead of 16

656

which would conmmence on the 36th nmonth from the contract
ef fective date and capitalised interest shall be calcul ated
for 20 nonths instead of 14 nonths and the said interest
woul d then be reduced by a sumof 132,500 US $. By another
letter dated October 4, 1967, General Electric agreed to
recast the note structure to provide for 14 notes with the
first note becom ng due on June 30, 1968 instead of Decenber
31, 1967 and the capitalised interest was to be cal cul ated
for 20 nonths instead of 14 nonths and it would be reduced
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to 132,500 US $. It appears that during the course of supply
of equi pnment and erection of the plant, sonme disputes arose
between the parties and Renusagar nade certain clains
against Ceneral Electric some of which were accepted by
CGeneral Electric and a settlement was arrived at on Decenber
10, 1968 whereunder Ceneral Electric agreed that the paynent
of the instalnents due on Decenmber 30, 1968 and June 30,
1969 with accrued interest would be deferred for paynent
with the result that there would be no paynent on Decenber
31, 1968 and June 30, 1969 both of interest and principa
and that the interest accrued up to Decenber 31, 1968 and to
accrue up to June 30, 1969 on the outstanding balance due
woul d be calculated at the rate provided for in the contract
and capitalised and that. the entire sum nanely, the
principal and interest to be so capitalised would be recast
in 13 notes, the first of which would be payabl e on Decenber
31, 1969 and the | ast on Decenmber 31, 1975. As a result of
these discussions and settlenent, instalnents Nos. 1, 2, 4
and 5 were not paid by Renusagar on the due dates.
Renusagar noved the Governnent of India for approval of the
revi sed schedul'es regardi ng the paynments of the instalnents
to GCeneral Electric. The said request of Renusagar was,
however, not accepted by the Government of India and by
their letter dated August 1, 1969, the CGovernnment of India
expressed their inability to agree to the revised proposals
for repayment in view of the larger outgo of foreign
exchange (by way of interest) which was not contenplated
when the [|oan was approved originally. Renusagar were,
therefore, asked to take necessary action to effect paynments
of the past instalnments imediately. The request for review
of the said decision was rejected by the Governnent of |ndia
by their letter dated August 4, 1969. The first instal nent
which was payable on June 30, 1967 wunder the ‘origina
contract was paid by Renusagar in instalments by July ' 1970,
the second instal nent which was payable on Decenber 31, 1967
was paid in instalnents by Decenber 1971, the fourth
i nstal rent which was payabl e on Decenber 31, 1968 was paid
in instalnents by Decenber 1973 and the fifth instal nent
whi ch was payabl e on June 30, 1969 was paid in -instalments
by February 1976.

7. On March 1, 1982, Ceneral Electric served a notice on
Renusagar indicating its intention to arbitrate pursuant” to
clause XVIl of the Contract. On March 2, 1982, General
Electric nade a request to the Court of Arbitration of 1CC
for arbitration of the disputes between General Electric and
Renusagar. |CC, after taking cognizance of the said request
for arbitration made by General Electric, called upon
Renusagar to nomnate their arbitrator, file its reply. and
remt certain suns towards administrative expenses and
arbitration fees. Renusagar raised an objection that the
claims of General Electric did not fall within the  purview
of arbitration clause in the Contract and challenged the
arbitrability of the claims. The Arbitration Court of |1CC
accepted that there was a prima facie dispute wthin the
agreenment and appointed Rt. Hon. Peter Thomes, QC M _as
Chairman of the Arbitral Tribunal and confirmed the
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appoi ntnent of Prof. Boris 1. Bittker as arbitrator
nom nat ed by General Electric and Dr R K Di xit as
arbitrator nom nated by Renusagar

8. On June 11, 1982, Renusagar filed a suit (Suit No. 832
of 1982) in the Bonbay High Court, on its original side,
agai nst CGeneral Electric and the I CC seeking a declaration
that the claims referred to the arbitration of |1CC by
CGeneral Electric were beyond the purview and scope of
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Article XVI1 of the Contract dated August 24, 1964 and that
General Electric was not entitled to refer the sane to
arbitration wth consequential prayers for i njunctions
restraining the 1 CC and General Electric to proceed further
with the reference and restraining 1CC from requiring
Renusagar to make any deposit towards adm ni strative
expenses and arbitration fees. Renusagar obtained an ex
parte ad interimrelief in the said suit. General Electric
filed Arbitration Petition No. 96 of 1982 under Section 3 of
the Foreign Awards (Recognition and Enforcenment) Act, 1961
(hereinafter referred to as ’'the Foreign Awards Act’)
seeking stay of Suit No. 832 of 1982 and all proceedings
therein wth a prayer for vacating the ad interimex parte
reliefs obtained by Renusagar in the said suit. Both the
matters, nanely, stay petition of General Electric under
Section 3 of the Foreign Awards Act and Renusagar’'s notice
of notion for confirmation of ad interimrelief were heard
toget her and disposed of by a learned Single Judge of the
Bonbay Hi gh Court by a commobn judgnent and order dated Apri
20, 1983 whereby the prayer for stay of the suit filed by
General Electric under Section 3 of ‘the Foreign Awards Act
was al l owed and all proceedings in the said suit were stayed
and all the interimreliefs which were granted earlier by ad
interimorder were vacated. C. A Nos. 404-405 of 1983 filed
by Renusagar agai nst the said judgnment of the |earned Single
Judge were dismissed by a Division Bench of the Hi gh Court
by judgnent dated Cctober 21, 1983. The appeals filed by
Renusagar agai nst the said decision of the High Court were
di sm ssed by this Court on August 16, 1984. (See : Renusagar
Power Co. Ltd. v. General Electric Co. 1 hereinafter
referred to as 'Renusagar Case 1'.) In the said case, this
Court (Tul zapurkar and Pathak, JJ.) has held that the three
clains referred by General Electric to the 1CC do "arise out
of’ and are 'related to the contract’ ~and squarely fal
within the widely-wrded arbitration clause contained in
Article XVI1 of the Contract.

9. On  August 19, 1982, CGeneral Electric filed a /suit in
the Calcutta H gh Court against United Commercial © Bank to
enforce the bank guarantee given by the said Bank at the
i nstance of Renusagar. As a counter to the said suit,
Renusagar, on November 25, 1982, filed a suit (No. 127  of
1982) in the Court of G vil Judge, Mrzapur, U P. praying
for a declaration that the guarantee given by United
Commercial Bank for and on behalf of Renusagar stood
di scharged and had becone ineffective and unenforceable and
for a mandatory injunction directing and ordering  Genera
Electric to settle the claimof Renusagar regarding 75 MWA
Transformers and to satisfy the settlement validly arrived
at of the claimof Renusagar as nentioned in the plaint of
the said suit. General Electric filed an application in the
Mrzapur Court whereby it was prayed that the “suit was
liable to be stayed under Section 10 and/or Section 151 CPC
in respect of the first relief and under Section 3 of the
Foreign Awards Act in respect of the second relief clained
by Renusagar in the plaint. The said

1 (1 984) 4 SCC 679 : (1985) 1 SCR 432
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application was rejected by Mrzapur Court and thereupon
CGeneral Electric filed a petition under Article 227 of the
Constitution before the Allahabad H gh Court for quashing
the proceedings in the suit. The said petition was,
however, dism ssed by the H gh Court by order dated April 4,
1985. Thereupon General Electric filed Cvil Appeal No.
2319 of 1986 in this Court which was allowed by this Court
(Chi nnappa Reddy and Jagannatha Shetty, JJ.) by judgnent
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dated August 11, 1987 reported as General Electric Co. .
Renusagar Power Co.2 hereinafter referred to as 'Renusagar
Case Il'. As a result of the said judgnent, the proceedi ngs
in Suit No. 127 of 1982 in the court of Cvil Judge,
M rzapur were stayed under Section 3 of the Foreign Awards
Act .

100 W mmy now revert to the arbitration proceedings.
After the decision of the | earned Single Judge of the Bonbay
H gh Court staying further proceedings in Suit No. 832 of
1992 and vacating the interimorder passed in the said suit,
Renusagar entered into the arbitration proceedi ngs on June
9, 1983 under protest and without prejudice to its claim on
arbitrability and gave ‘answer to the claims of GCenera
El ectric and al so nade counter-clainms. On February 7 and 8,
1984 both the parties nmet with the Arbitral Tribunal in
Paris and agreed to signthe Terns of Reference, though
Renusagar did so under protest and w thout prejudice.
Certain® anmendnents were subsequently nade in the Terns of
Reference., In the said Terns of Reference the issues to be
determ ned ~were defined in clauses (a) to (cc) of para 22.
I ssues in_clauses (a) to (f) of para 22 of the Terns of
Ref erence were determi ned by an interimaward on Decenber
11, 1984 wherein the Arbitral Tribunal found that Genera
El ectric and Renusagar were parties to a valid agreenent to
arbitrate all disputes between them arising out of or
related to the 1964 Contract and that the issues referred to
the Arbitral Tribunal, apart fromtwo ni-nor exceptions which
were reserved for determnation, were such arbitral disputes
and that the Arbitral Tribunal~ had jurisdiction to
adjudicate on them The Arbitral Tribunal also held that
the applicable | aw was that of the State of New York, U S. A
11. After the decision of this Court in Renusagar Case |1,
both the parties appeared before the Arbitral Tribunal in
Paris for a hearing which lasted for ten days | between
February 25 and March 8, 1985. ~Each party was represented
by counsel and | egal and other advisers and issues (g) to
(p) of para 22 of the Terns of Reference were argued and
submitted for consideration by both the sides’ and the
hearing was adjourned to a later date for nore detailed
consi deration to be given to the remaining issues ~and for
further witten subnmi ssions to be nade by both parties. The
next hearing was fixed to be in London to begin on Cctober
1, 1985 and both parties were summoned to appear before the
Arbitral Tri bunal . Khaitan & Partners, | awyers for
Renusagar sent a letter dated July 24, 1985 to the Arbitra
Tri bunal, wherein they stated that an Indian G vil Court had
seisin of the whole of the subject-matter of the  reference
in this arbitration and submtted that in consequence. the
Arbitral Tribunal and ICC had beconme functus officio and
that no further proceedings in this arbitration should be
taken by the Arbitral Tribunal. The said subnission by
Renusagar was di sputed by General Electric and the Arbitra
Tribunal informed the parties that the nmatter would be
considered as a prelimnary issue at the schedul ed neeting
in London on Cctober 1, 1985. The schedul ed neeting took

2 (1987)4SCC137: (1987) 3SCR858
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place in London on Cctober 1, 1985. General Electric,
represented by counsel and advisers, appeared before the
Arbitral Tribunal but Renusagar failed to appear. The
Arbitral Tribunal considered the witten subm ssions of
Renusagar on the issue of the jurisdiction of the Arbitra
Tri bunal and heard the argunents of General Electric and by
majority (Dr Dixit dissenting), the Arbitral Tribunal ruled
that their jurisdiction remained and that the arbitration
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shoul d proceed in the absence of Renusagar. |t appears that
before the neeting on Cctober 1, 1985, each Arbitrator had
recei ved from the parties during the course of t he
arbitration a total of 33 bound volunes of typed
subm ssi ons, exhibits and legal authorities, (Cenera
Electric having presented 19 and Renusagar 14) and in
addition each party had put before the Arbitral Tribunal a
| arge nunber of papers. On Cctober 2, 3 and 4, 1985 the
Arbitral Tribunal considered the said docunments as well as
the witten subm ssions of Renusagar on issues (q) to (bb)
of the Terns of Reference and heard the argunents of counse
for GCeneral Electric in reply. The Arbitral Tribunal also
consi dered the subm ssions of Renusagar on the validity of
the claimof entitlenment of CGeneral Electric to 'dollar for
dollar’ foreign tax credit at the relevant period in this
action and also heard General Electric on the question of
costs. Thereafter, the Arbitral Tribunal by a mgjority (Dr
D xit dissenting) nade the award on Septenber 16, 1986.

12. The Arbitral Tribunal upheld the claimof GEC for US $
2,130, 785.52 towards regul ar interest which was withheld by
Renusagar- It was not disputed by Renusagar that it had
retai ned the said amount. The issue was whet her by doing so
Renusagar acted wongfully.~ The Arbitral Tribunal has found
that the said withholding or retention of the amount of
i nterest by Renusagar was wongful since the failure on the
part of Renusagar to pay the taxes over to the Indian tax
authorities rendered it inpossible for General Electric to
get the U.S. foreign tax credit to which it would otherw se
have been entitled for the amount wi thheld. It was also
hel d that nothing in the 1964 contract authorises nonpaynent
of either the interest or the withheld taxes for tactica
reasons arising out of litigation brought by Renusagar. The
Arbitral Tribunal rejected the contention of Renusagar that
the claim in respect of regular interest was barred by
l[imtation and held that the —applications subnmitted by
Renusagar to Reserve Bank of India on June 3, 1981 and
August 29, 1981 for pernmissionto rent the said amobunt to
CGeneral Electric anpunt to acknow edgenment. It ‘was also
held that the said sumhad to be conputed in U.S. dollars
regardless of wvariation in dollar-rupee exchange rate
prevailing from tine to tinme. As  regards claim for
conpensatory danages on the said amobunt of regular interest,
which was wthheld by Renusagar, the Arbitral Tribunal
after referring to the decisions of New York Courts, has
held that an arbitrator’s paranmount responsibility is to
reach an equitable result and that it is a basic principle
of damages for breach of contract applicable throughout the
U S. (including New York) that a party to a contract who is
infjured by its breach is entitled to conpensation for/ the
injury sustained and is entitled to be placed insofar as
this can be done by noney in the same position he would have
occupied if the contract had been perforned. The Arbitra
Tribunal found that CGeneral Electric would have benefited
from ’dollar for dollar’ fromthe foreign tax credits  that
it could have clainmed had Renusagar paid the disputed
amounts over to the Indian tax authorities and supplied
CGeneral Electric with the appropriate tax certificate. The
Arbitral Tribunal, therefore, awarded conpensatory danmages
and computed the same by applying
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the average prinme rate to the ambunts withheld and observed
that al though General Electric was entitled to interest from
the due dates of the various notes but the interest that had
been clained by General Electric in the Terns of Reference
was conmputed fromthe later dates set out in a detailed
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conputation supplied to the Arbitral Tribunal and since
CGeneral Electric had accepted these later dates in its
submi ssion, the Arbitral Tribunal awarded conpensat ory
danmages conputed by applying the average prinme rate to the
amounts withheld comrencing with the dates listed in the
statenment and conpounded annual ly comrencing with the | ast
day of the calendar year for each anount. The Arbitra

Tri bunal rejected the contention urged on behalf of
Renusagar that award of interest on regular interest as
conpensatory damages would violate public policy of the
State of New York against 'interest on interest’. Rel yi ng
upon the decision of the New York Court of Clains in City of
New York v. State of New York3 the Arbitral Tribunal held
that interest on interest is not against public policy in
the State of New York. ~The Arbitral Tribunal also rejected
the contention of Renusagar that it would violate New York's
public policy to-award conpound interest as conpensatory
damages and, after referring to the various decisions of the
courts| in the State of New York, the Arbitral Tribunal has
hel d t hat' conpoundi ng of interest is equally appropriate in
actions of an equitable nature and in the circunstances of
this case conpounding of interest would not violate the
public policy of the State of New York. In this context the
Arbitral Tribunal ‘has pointed out that they were not
concerned with a contract to pay conpound interest but wth
the propriety of conpounding interest in fashioning a renedy
for a breach of contract in order to put the injured party
in the same economc position it would have occupied if the
contract had been duly performed. As regards the claim for
delinquent interest ~on |ate paynent of “instalnents by
Renusagar, the Arbitral Tribunal held that Renusagar was
liable to pay such delinquent interest. The Arbitra

Tribunal found that wunder the 1964 Contract the notes
evidencing the obligation of Renusagar to pay the purchase
price 'shall bear interest, at the rate of 6.5 per cent per
annum on the outstandi ng principal balance, subject to the
agreed reduction to 6 per cent commencing with the date when
tax exenption, if granted, is mude effective and ‘that the
rescheduling negotiations on which Renusagar relied never
resulted in an effective agreement and there was no evi dence
of a waiver by General Electric of its right to be paid on
the original due dates when the rescheduling plan coll apsed
and further that Renusagar had acknow edged in tel ex dated
March 25, 1976 that they were liable for interest” on the
del ayed paynent of the principal. The Arbitral Tribuna

also rejected the contention that the claim of ~ Cenera

Electric in this regard was barred by the statute of
[imtation. Taking into account the acknow edgenent
contained in the telex dated March 25, 1976, the Arbitral

Tribunal deducted a sumof US $ 316,610 fromthe amount of
US $ 783,686.20 conputed as interest @6 per cent “and held
that General Electric was entitled to net ampunt of ' US $
467,076.20 by way of delinquent interest. The Arbitral

Tri bunal rejected the contention urged on behalf of
Renusagar that even if period of limtation is conputed from
telex of March 25, 1976 the claimwas barred by limtation
in view of the four-year linmitation prescribed by Section 2-
275(1) of New York's version of the Uniform Conmercial Code
which came into force with effect from Septenber 27, 1964.
The Arbitra

3 408 NYS 2d 702, 707 (1978)
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Tri bunal held that the said provision was not applicable to
the present case and that it is governed by the 6-year
period of limtation that was prescribed in the State of New
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York prior to the comencenent of the said provision. The
Arbitral Tribunal further held that General Electric was
entitled to conpensatory damages on the aforesaid anpbunt of
del i nquent interest in the same manner as damages were to be
conputed on the unpaid amount of regular interest. The
Arbitral Tribunal also upheld the claimof General Electric
for US $ 119,053.31 towards purchase price of spare parts
and further held that the said claimwas not barred by
[imtation in view of the acknow edgement by Renusagar in
the tel ex dated March 25, 1976. The Arbitral Tribunal also
held that conpensatory danages were payable on account of
Renusagar’s failure to pay for spare parts in the same
manner as danages for failure of Renusagar to pay regular
i nterest. Wth regard to the counter-claim nade by
Renusagar, the Arbitral Tribunal had earlier rejected the
purported wi thdrawal of the said counter-claimin respect of
items 2 to 8 by Renusagar and after considering the said
counter-claimon nerits, the Arbitral Tribunal rejected the
same in ‘respect of all the eight itens. In view of the
rejection of counter-claim of Renusagar, the Arbitra
Tri bunal rejected the claimmade by General Electric by way
of reply to the claimof Renusagar. |In the matter of costs,
the Arbitral Tribunal held that Renusagar nust pay the costs
of arbitration and apart fromthe amount which GCenera
Electric was required to pay towards adm nistrative expenses
and arbitration fees, the Arbitral Tribunal held that
Renusagar must also pay the normal |egal costs incurred by
Gener al El ectric. The Arbitral~ Tribunal " awarded t he
foll owi ng anounts against various heads of claims:

1. Regul ar interest wongfully wthheld Us~ $2, 130, 785. 52
2. Compensatory damages up to March 31, US $6,347,748.50

1986 on the above regul ar interest
continuing at the annual rate of 8 per
cent on the said regular interest until paynent.
3. Del i nquent interest on late paynments of US $467,076. 20

princi pa
4. Conpensat ory danages up to
March 31, 1986 US $1, 324, 357. 75

on the above delinquent interest continuing

at the annual rate of 8 per cent on the said

del i nquent interest until paynent

5. Spare parts Us $ 119, 053.00
6. Conpensatory damages up to March 31, 1986 US $276,702.17
on the above spare parts continuing at the

annual rate of 8 per cent on the said
sumfor the spare parts until paynment.

7. Towar ds costs of General Electric Us $1, 549, 899. 00
Tot al Us $12, 215, 622. 14
The Arbitral Tribunal has awarded interest at the -annua
rate of 8 per cent on itens 1, 3 and 5.

13. On October 15, 1986, Ceneral Electric instituted
proceedings for enforcement of the award of the Arbitra
Tribunal by filing Arbitration Petition 7 No. 159 of « 1986
under Section 5 of the Foreign Awards Act in the Bonmbay Hi gh
Conn. On Cctober 17, 1986, Renusagar instituted a suit
(Suit MNo. 265 of 1986) in the Court of Gvil Judge,
M rzapur, seeking a declaration that the
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award nade by the Arbitral Tribunal was a nullity and for
restraining CGeneral Electric by a perpetual injunction from
denying Renusagar’s rights and taking any action affecting
Renusagar’s rights in any nanner whatsoever on the basis of
the said award. General Electric filed a Transfer Petition
(No. 388 of 1986) in this Court seeking transfer of the suit
filed by Renusagar in the Mrzapur Court to the origina




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 64

side of the Bonbay Hi gh Court. By order dated Septenber 10,
1987, this Court stayed further proceedings in the suit
filed by Renusagar in the Mrzapur Court and the stay was to
remain in operation during the pendency of the petition
filed by Ceneral Electric for enforcement of the award. by
CGeneral Electric in the Bonbay Hi gh Court and submtted
(i) the award could not be filed as it did not becone
bi nding on the parties in the country in which the award was
made as prescribed under Section 7(1)(a)(v) of the Foreign
Awards Act and Rule 801(c) of the Rules framed by the Bonbay
Hi gh Court wunder the Foreign Awards Act; (ii) the Bonbay
H gh Court did not have the territorial jurisdiction to
entertain the petition of General Electric under Section 5
of the Act; (iii) General Electric had failed to conply with
the mandatory requirenent of Section 8(1)(a) of the Foreign
Awards Act and Rul e 801(a) of the Rules framed by the Bonbay
H gh Court under the Foreign Awards Act inasnuch as neither
the original award nor a copy thereof duly authenticated as
required 'by the law of the country had been produced along
with the application; (iv) the award sought to be enforced
was a nullity and should be ignored as the arbitrators had
becone functus officio-in view of institution of Suit No.
127 of 1982 by Renusagarin the Court of Cvil Judge,
M rzapur and refusal” by the Mrzapur Court to stay the suit
under Section 3 of the Foreign Awards Act; (v) the award
could not be enforced in view of Section 7(1)(b)(ii) of the
Foreign Awards Act because its enforcenent was contrary to
public policy; (vi) the claimfor ~regular interest was
barred by limtation; (vii) the claim for del i nquent
interest had been wongly accepted by the arbitrators;
(viii) the award of interest on interest” or -conpensatory
danages in lieu of interest on regular interest and
del i nquent interest and the award of compound interest 1is
contrary to public policy; (ix) the conpensatory ' damages
wer e excessive and unusual; (x) the Chairman of the Arbitral
Tri bunal was biased agai nst Renusagar; and (xi) the costs of
arbitrati on were unconsci onabl e and excessi ve.

15. The |earned Single Judge (Pendse, J.) has considered
all the aforesaid objections raised on behalf of° Renusagar
in his very conprehensive judgnent dated October 21, 1988
wherein after rejecting the said objections, he has held
that the award is enforceabl e under the provisions of the
Foreign Awards Act and on that basis a decree in terns of
the award was drawn.

16. Renusagar filed an appeal (Appeal No. 680 of 1989)
under clause 15 of the Letters Patent of the Bonbay Hi gh
Court against the said judgrment of the |earned Single Judge
whi ch was di sposed of by a Division Bench of the said High
Court (C. Mookerjee, C. J. and Ms Sujata Manohar, J.) by
j udgrment dated October 12, 1989. The | earned Judges of the
Hi gh Court held that the said appeal was not mmintainable in
view of Section 6(2) of the Foreign Awards Act. The |earned
Judges, however, exam ned the matter on nerits and found
that there was no substance in the appeal. |In this context
the |earned Judges have dealt with the objection about the
arbitrators having becone functus officio on
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account of the pendency of the civil suit filed by
Renusagar in the Mrzapur Court; the award being contrary to
public policy; the award being not binding; the failure to
file the authenticated copy of the award and t he
jurisdiction of the Bonbay High Court to entertain the
petition and they have rejected the contentions wurged by
Renusagar in respect of the said objections. Since the
| earned Single Judge had not specified the rate of exchange
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for conversion of the decretal anpbunt expressed in US.
dollars to Indian rupees, the | earned Judges have dealt with
the said question and taking into consideration the decision
of this Court in Forasol v. ONG4 they have directed that
the date of conversion of decretal anpbunt which is in US.
dollars to Indian rupees shall be the date on which the
| earned Single Judge conpleted pronouncing of judgment,
i.e., Cctober 21, 1988 and that opening the rate of exchange
shall be the selling rate of U S. dollars as ascertai ned by
the State Bank of India. The |earned Judges have granted a
certificate for appeal to this Court under Article 134-A
read with Article 133 of the Constitution since they felt
that the case involves substantial questions of |aw of
general inportance which need to be decided by this Court.
17. Civil Appeal No. 71 of 1990 has been filed by Renusagar
on the basis of the said certificate agai nst the judgnment of
the Division Bench of H gh Court dated Cctober 12, 1989.
Renusagar = has also filed Cvil Appeal No. 71-A of 1990
agai nst the judgnment of the learned Single Judge dated
Cct ober 21, 1988 after obtaining the special |eave to appea
from this Court. General Electric has filed GCvil Appea
No. 379 of 1992 agai nst the judgnment of the Division Bench
of H gh Court dated October 12, 1989 after obtaining specia
| eave to appeal. The said appeal of General Electric has
been filed by way of abundant caution and is confined to the
directions given by the Dvision Bench of  High Court in
paras 117 to 119 of the judgment with regard to rate of
exchange for conversion of the decretal anbunt from U. S
dollars to Indian rupees. According to General Electric the
said rate of exchange shoul d have been the rate prevailing
on the date of paynent.

18. During the pendency of these appeals this Court, by
Order dated February 21, 1990 on I. A No. 1 of 1990 in G vi
Appeal No. 71 of 1990, stayed the operation of the judgnent
and decree under appeal subject to Renusagar depositing in
the original side of the Bonmbay H gh Court, the suns
equi valent to one-half of the decretal ampunt cal culated as
on date and furnishing security to the satisfaction of the
H gh Court in respect of the decretal anount. Gener a
El ectric was permtted to wthdraw the -deposit upon
furni shment of security by way of bank guarantee for the sum
to be wthdrawn in excess of Rupees four —crores to - the
satisfaction of the High Court. |In the said order it was
al so directed that interest @10 per cent per annum woul d be
payabl e by Renusagar on the bal ance of the decretal _anount

in t he event of its failing in t he appeal and
correspondingly General Electric wuld be liable to pay
interest at the same rate on anobunt withdrawn by it in_ the
event of the appeal succeeding. In pursuance of this order

Renusagar deposited, a sumof Rs 9,69, 26,590.00 on March 20,
1990 which was withdrawn by GEC after furnishing “necessary
bank guarantee. By another order dated Novenber 6, 1990 on
I.A. No. 3 of 1990 in Cvil Appeal No. 71 of 1990, this
Court directed Renusagar to deposit a further sumof Rs 1

4 1984 Supp SCC 263 :(1984) 1 SCR 526
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crore and to furnish a bank guarantee for Rs 1.92 crores.
In pursuance of the said order, Renusagar deposited, on
December 3, 1990, a sumof Rs 1 crore which amount has al so
been wi thdrawn by General Electric. Thus, a total sumof Rs
10, 69, 26, 590. 00 has been deposited by Renusagar and the sane
has been withdrawn by General Electric.

19. Shri K K Venugopal, |earned Senior Counsel appearing
for Renusagar, and Shri Shanti Bhushan, |earned Senior
Counsel appearing for Ceneral Electric, have made el aborate
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subm ssi ons before us. The oral submi ssions have been
suppl enented by witten subni ssions.

20. During the course of his submi ssions, Shri Venugopa

did not pursue some of the objections that were raised by
Renusagar before the High Court. But at the same tine he
has raised certain objections which were not raised before
the H gh Court. Shri  Venugopal has not disputed the
liability of Renusagar for US $ 2,130, 785.52 awarded under
item No. 1 towards regular interest withheld by Renusagar
and US $ 119, 053.00 awarded under item No. 5 towards price
of spare parts. The subm ssions of Shri  Venugopal are
confined to the award of conpensatory damages under item
Nos. 2, 4 and 6, delinquent interest under itemNo. 3 and
costs under item No. 7. The subm ssions of Shri Venugopa

broadly fall wunder two heads : (i) enforceability of the
award; and (ii) the rate of exchange for conversion of the
decretal ampunt from U. S dollars to I ndian rupees.

21. Before we proceed to exam ne the subm ssions nmade by

| ear ned counsel, we consider it necessary to briefly
refer to the background in which the Foreign Awards Act was
enact ed because it woul d have  a  bearing on the

interpretation of the provisions of the said Act.

22. Arbitration is a well-recognised node for resolving
di sputes arising out of comercial transactions. This is
equally true for/ international comercial transactions.
Wth the growh of international conmerce there was an
increase in disputes arising out of such transactions being
adj udi cated through arbitration. One of the problens faced
in such arbitrations related to recognition and  enforcenent
of an arbitral award made in one country by the courts of
ot her countri es. This difficulty has been sought to be
renoved through various international” conventions. The
first such international convention was the CGeneva Protoco
of 1923 which was drawn up on the-initiative of |CC  under
the auspices of the League of Nations.” The Geneva Protoco
had two objectives, first, it sought to make arbitration
agreenents, and arbitration cl auses in particul ar
enforceable internationally; and secondly, it sought to
ensure that awards nade pursuant. to such arbitration
agreenments would be enforced in the territory of the State
in which they were made. The Geneva Protocol of 1923 was
followed by the Geneva Convention of 1927 which was -also
drawn up under the auspices of the League of Nations. The
purpose of this Convention was to wi den the scope of the
Geneva Protocol of 1923 by providing recognition and
enforcenent of protocol awards within the territory of
contracting States, (not nerely the State in which the award
was made). (See : Alen Redfern and Martin Hunter: Law &
Practice of International Comrercial Arbitration, 2nd /Edn.

pp. 61-62). India was a signatory to the Protocol of 1923
and the Convention of 1927. Wth a viewto inplenmenting the
obl i gations undert aken under the said Pr ot ocol and

Convention, the Arbitration (Protocol & Convention)  Act,
1937 was enacted. A nunber of problens were encountered
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in the operation of the aforesaid Geneva treaties inasmch
as there were limitations inrelationto their field of
application and under the Geneva Convention of 1927, a party
seeking enforcement had to prove the conditions necessary
for enforcement and in order to show that the awards had
becomre final in its country of origin the successful party
was often obliged to seek a declaration in the countries
where the arbitration took place to the effect that the
award was enforceable in that country before it could go
ahead and enforce the award in the courts of the place of
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enforcenent. [ICC, in 1953, pronpted a new treaty to govern
i nternational comrercial arbitration. The proposals of |CC
were taken up by the United Nations Economic and Socia

Council and it led to the adoption of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards at
New York, 1958 (hereinafter referred to as "the New York
Convention’). The New York Convention is an inprovenent on
the Geneva Convention of 1927 in the sense that it provides
for a much nore sinple and effective nmethod of obtaining
recognition and enforcement of foreign arbitral awards and
it replaces CGeneva Convention of 1927 as between the States
which are parties to both the Conventions. The New York
Convention also gives nmuch wider effect to the validity of
arbitration agreenments than does the Geneva Protocol of
1923. [See : Alan Redfern and Martin Hunter, Law & Practice
of International Commrercial Arbitration, (1 991) 2nd Edn

pp. 62-63.]

23. India was aparty to the New York Convention. The
Foreign Awards Act has been enacted to give effect to the
New York ‘Convention and for purposes connected therewith. In
the Statenent of Objects and Reasons, reference has been
made to the defects in the Geneva Convention of 1927 which
"hanper ed the speedy settlenent of di sput es t hr ough
arbitration and hence no longer nmet the requirenents of
international trade" and which led to the adoption of the
New York Convention. Section 2 of the Act defines the
expression ’'foreign award’ . Section 3 nakes  provision for
stay of proceedings in respect of matters to be referred to
arbitration. Section 4 deals with effect of foreign awards.
Sub-section (1) of Section 4 provides that a foreign award
shal |, subject to the provisions of this Act, be enforceable
inlIndia as if it were an award nade on-a matter referred to
arbitration in India. Sub-section (2) prescribes that any
foreign award which would be enforceable under this Act
shall be treated as binding for all purposes on the persons
as between whomit was nmade and may be relied on by any of
those persons by way of defence, setoff or otherwise in any
| egal proceedings in India. Section 5 nakes provision for
filing of foreign awards in Court. In sub-section (1) it s
[ aid down that any person interested in a foreign award nay
apply to any court having jurisdiction over the subject-
matter of the award that the award be filed in Court. ~Sub-
section (2) requires that such an application shall ~be in
witing and shall be nunbered and registered as a suit
between the applicant as plaintiff and the other parties as
def endants. Sub-section (3) requires the court to give
notice to the parties to the arbitration other than the
applicant requiring them to show cause wthin a tine
specified why the award shoul d not be filed. Section 6 deals
with enforcenent of foreign awards. Sub-section (1) |Iays
down that where the Court is satisfied that the  foreign

award is enforceable under the Act, the Court shall | order
the award to be filed and shall proceed to pronounce
judgrment according to the award. Sub-section (2) provides
that upon the judgnent so pronounced a decree shall follow,
no appeal shall lie fromsuch decree except
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insofar as the decree is in excess of or not in accordance
with the award. Section 7 contains the conditions for
enf or cenent of foreign awar ds and prescri bes the
circunstances under which foreign awards wll not be
enforced. Section 8 requires the production of the origina
award or a duly authenticated copy thereof as well as

original agreenment for arbitration or a duly certified copy
thereof and the production of evidence to prove that the
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award is a foreign award. Section 9 is a saving clause
which excludes the applicability of the Act to natters
specified therein. Section 10 provides for repeal of the
Arbitration (Protocol and Convention) Act, 1937, in relation
to foreign awards to which the Act applies. Section 11
provides for rul e-making power of the High Court. The New
York Convention is appended as a schedule to the Foreign
Awar ds Act.

24. In the present case, we are concerned with conditions
of enforcement laid down in Section 7, which provides as
foll ows:

" 7. Conditions for enforcement of foreign
awards.- (1) A foreign award may not be
enforced under this Act-

(a) if “the party against whomit is sought

to enforce the award proves to the court
deal ing with the case that-
(i) the parties to the agreenent were under
the law applicable to them under sone
i ncapacity, or the said agreenment is not valid
under the law to which the parties have
subj ect ed it, or failing any i ndi cation
thereon,” under the |aw of the country where
the award was nmade; or
(ii)/ that party was not given proper notice
of the appointrment of the arbitrator or of the
arbitration proceedi ngs -~ or -was ot herw se
unablle to present his case; or
(iii) the award deals wth questions not
referred —or contains decisions on natters
beyond the scope of the agreenent:  Provided
that if the decisions on matters submitted to
arbitration can be separated from those not
submitted, that part of  the award whi ch
contains decisions on natters

arbitration may be enforced; or

(iv) the conposition of t he arbitra
authority or the arbitral procedure was not in
accordance with the agreenment of the parties
or failing such agreenent, was not i'n
accordance wth the |Iaw of the country where
the arbitration took place; or

(v) the award has not yet becone binding on
the parties or has been set aside or suspended
by a conpetent authority of the country in
whi ch, or under the | aw of which, that award
was made; or

(b) if the Court dealing with the case is
satisfied that-

(1) the subject-matter of the difference is
not capable of settlement by arbitration under
the law in India; or

(ii) the enforcement of the award will  be
contrary to public policy;

(2) If the Court before which a foreign
award is sought to be relied upon is satisfied
that an application for the setting aside or
suspension of the award has been nmade to a
conpetent authority referred to in sub-cl ause
(v) of clause (a) of sub-section (1), the
Court may, if it deens proper, adjourn
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the decision on the enforcenent of the award
and may al so, on the application of the party

subm tted

t
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claimng enforcenent of the award, order the
other party to furnish suitable security."

25. The obj ection of Renusagar agai nst enforceability of
the award is based on (i) Section 7(1)(a)(ii) of the Foreign
Awards Act, on the ground that Renusagar was unable to
present its case; and (ii) Section 7(1)(b)(ii) of the
Foreign Awards Act, on the ground that the enforcenent of
the award woul d be agai nst public policy.

26. I n support of his submission that Renusagar was unable
to present its case, Shri Venugopal has urged that after the
M rzapur Court had refused to stay the civil suit filed by
Renusagar on the application submtted by General Electric
under Section 3 of the Foreign Awards Act on July 9, 1985,
Renusagar had raised a prelimnary objection before the
Arbitral Tribunal that it had become functus officio and on
the said objection raised by Renusagar, the Arbitral
Tri bunal had issued a further notice on Septenber 2, 1985
stating that the effect of the rejection of the application
under 'Section 3 of the Foreign Awards Act would be
considered ~as a prelimnary issue at the scheduled neeting
of the “Arbitral Tribunal fixed for Cctober 1, 1985. The
subm ssion of Shri Venugopal is that Renusagar was not
infornmed by the Arbitral Tribunal that if the decision of
the Arbitral Tribunal on the objection that the Arbitral
Tribunal had becone functus officio were to go against
Renusagar, the Arbitral Tribunal would straight away proceed
to hear the case on nerits wthout inform ng Renusagar about
its decision and that if Renusagar had been put on notice,
it would have been able to decide whether to proceed wth
the nerits or not and that the action of the Arbitral

Tribunal in going into the nerits of the dispute without
notice to Renusagar was a gross, blatant and unpardonable
viol ation of principles of natural justice and the

elementary tenets of fair play inasmuch as on account of the
said procedure adopted by the Arbitral Tribunal, Renusagar
was deprived of an opportunity to neet and deal wth the
entirety of clains of General Electric.

27. As regards bar to the enforcenment of the award / under
Secti on 7(1)(b)(ii) of the Foreign Awards -Act, Shr
Venugopal has argued that : (i) under Section 7(1)(b)(ii),
enforcenent of the award could be refused by the courts .in
India not only on the ground that the award is agai nst ~the
public policy of India but also that it is against the
public policy of the State of New York; (ii) the expression
"public policy" in Section 7(1)(b)(ii) of the Act has to be
construed in a liberal sense and not narrowly and it would
include within its anbit disregard of the provisions of the
Forei gn Exchange Regul ation Act, 1973 (hereinafter referred
as FERA) and woul d al so cover unjust enrichment;.  (iii) it
would be contrary to the public policy of India as well as
of the State of New York to award interest on interest and
conpounding it further and to award damages on danages; (iV)
under the contract, interest was payable only up to the date
of maturity of each prom ssory note and no interest -was
payable for the period subsequent to the said date and the
only renedy available to General Electric in the event of
default in paynent of an instalment on the due date was to
enforce the bank guarantee or to recall all the promssory
notes; (v) under the original approval dated January 2, 1964
given by the Governnent of India the total amount of |oan
was to be repaid in sixteen sem -annual instalnents between
30 and 120 nonths fromcontract effective date and paynent
of interest was specifically
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restricted for the period froml1l6th to 30th month and
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thereafter upon capitalisation fromthe 30th nonth to the
120th nmonth and no interest was payable w thout FERA
sanction after due date of each instalnment; (vi) no
liability for interest for delayed paynent of instalnents
woul d accrue in respect of the period fromJune 30, 1967 to
August 1, 1969 while the application for approval under FERA
was pending before the Governnent of India; (vii) after the
refusal by the Government to give its approval to the
rescheduling of the instalnents the award of interest was in
breach of the prohibition contained in FERA and was contrary
to public policy of India; (viii) whil e awar di ng
conpensatory damages under item Nos. 2 and 4 the Arbitral
Tribunal has failed to deduct 46 per cent U S. tax payable
by General Electric on the amount of regular interest and
del i nquent interest and conpensatory damages could only be
awarded on the anount receivable by General Electric after
deducting the said tax and this has resulted in unjust
enri chment which is contrary to public policy; (ix)
conpensat ory danages have been awarded by way of interest on
interest " and that too by conpounding the rate of interest
which is contrary to public policy of India and New York
(x) conpensatory damages awarded on delinquent interest
under item No. 4 constitutes award of damages upon danages
which is contrary to public policy of India; (xi) award of
conpensatory danages on regular interest under itemNo. 2 in
respect of the period from 1970 to 1980 when the interim
order passed by the Delhi High Court-inthe wit petition
was operative was inperm ssible and agai nst public policy;
(xii) the amount awarded as costs is unconscionable and
constitutes wunjust enrichment inasmuch as it includes the
amount which was admtted as part of the |egal fees and
expenses for proceedings in India and which was found to be
inadm ssible by the Arbitral Tribunal and the sanme ' anmount
was transposed into cost of the arbitration on the | pretext
that the material collected for litigation in India was al so
used in the arbitration proceedings; and (xiii) there has
been violation of principles of natural justice inasnmuch as
the vouchers of costs regarding l'egal fees and expenses were
never shown or given to Renusagar nor were its  objections
heard in this regard.

28. Wth regard to rate of exchange for conversion of the
decretal amount in US. dollars to Indian rupees, the
subm ssion of Shri Venugopal is that the date with reference
to which conversion of foreign currency is to be nade is a
matter of substance and is governed by | ex contractus, i.e.
the Ilaw of the contract, and not by lexfori, i.e., the |[|aw
of the forum It has been urged that the law of the State
of New York is the law of the contract and that the said | aw
provides the date of breach as the date of conversion and
therefore, the amount awarded in U.S. dollars wunder the
award of the Arbitral Tribunal nust be converted into Indian
currency on the basis of the rate prevalent on the date of
the breach. It has been submitted that the decision of this
Court in Forasol v. ON GC 4 on which reliance has been
placed by the Division Bench of the High Court, has no
application to the present case because in that case the
Court was not dealing with a foreign award but was dealing
with an award made under the Indian Arbitration Act, 1940.
29. Shri Shanti Bhushan, has, on the other hand, subnitted
that : (i) the scope of enquiry in proceedi ngs under Section
5 of the Foreign Awards Act is confined to questions
relating to the enforcenent of the award and does not
conprehend a challenge to the nerits and even if a question
of | aw deci ded by
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the Arbitrators is incorrect, it is not a ground of

chal | enge under Section 7 of the Foreign Awards Act; (ii)

Renusagar cannot have any grievance that they were unable to
present its case because it had voluntarily refused to
appear before the Arbitral Tribunal when it met on Cctober
1, 1985 and further that in the sittings of the Arbitral

Tri bunal from February to March 1985 in which Renusagar had
participated it had nade oral subm ssions and had also
produced docunents before the Arbitral Tribunal, with regard
to issues 22(g) to (p) and that in the sittings held from
Cctober 1, 1985 onwards, the Arbitral Tribunal had dealt

with rest of the issues which related to the counter-claim
of Renusagar as well as the claimnmde by General Electric
agai nst the counter-clai mwhich clains have been rejected by
the Arbitral Tribunal; (iii) public policy, conprehended in
Section 7(1)(b)(ii) of the Foreign Awards Act is the public
policy of India and does not cover the public policy of New
York State; (iv) for the purpose of Section 7(1)(b)(ii) of

the Foreign Awards Act the expression 'public policy’ has a
narrower ' _connotation than in donestic law, (v) the regular
i nterest ~was wongfully wi'thheld by Renusagar because as a
result of the failure on the part of Renusagar to deposit
the ampunt of tax with the Government of India. CGener al

Electric was not able to claimrelief under the U S tax
laws in respect of 'the anmpunt payable as tax in India on the
interest and that the interimorder passed by the Del hi High
Court in the wit petition filed by Renusagar did not
precl ude Renusagar fromeither depositing the tax anount
with the Government or remitting the interest. amunt to
General Electric at  the rateof 6 per cent;  (vi) for
awar di ng conpensatory -damages for w thholding of regular
interest and on delinquent interest for del ayed paynent of
instalments the tax payable in United States on the ' anount
of regular interest and delinquent interest could not be
deducted since tax would be payable inthe United States by
CGeneral Electric on the anbunt awarded as conpensatory
damages; (vii) the amount of conpensatory damages awarded by
the Arbitral Tribunal relates to the nerits of the award and
the sane cannot be questioned in proceedi ngs for enforcenent
of the award under Section 7 of the Foreign Awards Act;

(viii) the challenge to the award on the basis -of unjust
enrichment, award of conmpound interest, award of danages on
danages does not fall within the anmbit of pernissible
objections on the ground of violation of public policy in
Section 7(1)(b)(ii) of the Foreign Awards Act; (iXx) there is
no violation of the provisions of FERA because in view of
the approval that had al ready been granted by the Governnent
of India to the original contract, there was no | prohibition
against remttance of regular interest on the instal nents
whi ch had beconme due and payabl e and the refusal on the part
of the CGovernment to give approval to rescheduling  of the
paynment of instalments did not in any way preclude the
CGovernment of India fromgranting necessary permssion for
remttance of the interest on the unpaid instal ments under
Section 9 of FERA; (x) in any event, the bar of Section 9 of
FERA is not applicable to the proceedings for enforcenent
for the award in view of Section 47(3) of FERA and the
enforcenent of the award does not involve contravention of
the provisions of FERA; (xi) the costs that have been
awarded are reasonable and that three copies of the
supporting vouchers except for the vouchers relating to fees
of M's Amarchand Mangal das, a Bonbay/ Del hi firm of
Solicitors, were sent to all the three arbitrators and that
one set of billings of Ms Amarchand Mangal das was sent to
the Chairman but copies of the letter addressed to Chairman
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were sent to the other Arbitrators and that the
670
bills of Ms Amarchand Mangal das were in respect of fees of
I ndian | awyers in Bonmbay H gh Court and Suprene Court which
cl aimof costs has been disallowed by the Arbitral Tribunal
(xii) the rate of exchange for conversion of foreign
currency in proceedings for enforcement of a foreign award
is governed by lexfori, i.e., law of the forumin which the
proceedi ngs have been instituted and not by the proper |aw
of contract or I|aw of place of perfornmance; (xiii) the
rel evant date for conversion of U S. dollars into Indian
rupees in proceedings for enforcement of a foreign award is
the date of actual payment and not the date of judgment as
held by the Division Bench of the Hgh Court; (xiv) the
decision of this Court in Forasol v. ON GC 4 on which the
reliance has been placed by the Division Bench has no
application and in-any event the said decision does not |ay
down the correct |aw and needs reconsideration; (xv)
al t hough under the award interest has been awarded at 8 per
cent in respect of items 1, 3 and 5 only but in view of the
interim order passed by this Court-on February 21, 1990
interest at the rate of 10 per cent is payable on the entire
amount; (xvi) since the permission was not granted to
General Electric by the Reserve Bank of India to transfer
the sum of Rs 10.92 crores deposited by Renusagar in
pursuance to the orders of this Court dated February 21
1990 and Novenber 6, 1990 the said anpbunt shoul d be adj usted
agai nst the decree that 1is wultimtely passed after
converting the decretal amount in U S. dollars to Indian
rupees on the basis of the rate of exchange  prevailing on
the date of the judgnment of this Court.
30. Having regard to the foregoing subm ssions of the |earned
counsel the questions that arise for consideration in these
appeal s can be thus fornul ated:
(1) VWhat is  the scope of enquiry in
proceedi ngs for enforcenent of a foreign award
under Section 5.read with Section 7/ of the
Forei gn Awards Act?
(I'l) Were Renusagar unable to present their
case before the Arbitral Tri bunal and
consequently the award cannot be enforced in
view of Section 7(1)(a)(ii) of the Foreign
Awar ds Act ?
(I'1'l) Does Section 7(1)(b)(ii) of the Foreign
Awards Act preclude the enforcenent of the
award of the Arbitral Tribunal for the reason
that the said award is contrary to the public
policy of the State of New York?
(IV) What is neant by ’'public policy’” in
Section 7(1)(b)(ii) of the Foreign Awards Act?
(V) Is the award of the Arbitral —Tribuna
unenforceabl e as contrary to public policy of
India on the ground that-

(a) it i nvol ves contravention of the
provi si ons of FERA
(b) it penalises Renusagar for acting in

accordance with the interimorder passed by
the Delhi Hgh Court in the wit petition
filed by Renusagar challenging the wthdrawa
of exenption fromincome tax on the interest
paid to General Electric;

(c) it results in charging of interest on
i nterest which is conpounded and al so danmages
on damages;

(d) it would |lead to unjust enrichnent for
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General Electric.
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(M) Wiich law would govern the rate of
exchange for conversion of foreign currency in
proceedings for enforcement of a foreign
arbitral award?

(VI'l) Does For asol V. ONG 4 need
reconsi deration?
(M 11) Is GCeneral Electric entitled to

interest pendente lite and future interest and
if so, at what rate?
(I'X) What should be the rate for conversion
into US. dollars of the amount of Rs 10.92
crores deposited by Renusagar in pursuance to
the interim orders passed by this Court on
February 21, 1990 and Novenber 6, 1990 and
whi ch has been withdrawn by CGeneral Electric?
1. Scope of enquiry in proceedings for
recognition and enforcement of a foreign award
under the Foreign Awards Act
31. During the course of "his submssions, Shri Venugopa
has assailed the award of the Arbitral Tribunal on grounds
touching on the nerits of the said award insofar as it
relates to the award of conpensatory damages on regular
interest (item No. 2), delinquent interest (item No. 3),
conpensat ory danages on delinquent interest (itemNo. 4) and
conpensatory danmages on the price of spare parts (item No.
6). This gives rise to the question whether in proceedings
for enforcenent of a foreign award under the Foreign Awards
Act it is permssible to inpeachthe award on nerits.
32. Wth regard to enforcenent of foreign judgnents, the
position at common law is that a foreign judgrment which is
final and conclusive cannot be inpeached for any error
either of fact or of lawand is inpeachable on linmited
grounds, nanely, the court of the foreign country did not,
in the circunstances of case, have jurisdiction to give that
judgrment in the view of English law, the judgnent is
vitiated by fraud on part of the party in whose favour the
judgrment is given or fraud on the part of the court which
pronounced the judgnent; the enforcement or recognition of
the judgment would be contrary to public policy; the
proceedi ngs in which the judgnment was obtained were opposed
to natural justice. (See : Dicey & Mrris, The Conflict of
Laws, 11th Edn., Rules 42 to 46, pp. 464 to 476; Cheshire &
North, Private International Law, 12th Edn., pp. 368 to
392.)
33. Sinmlarly in the nmatter of enforcenent of foreign
arbitral awards at common |aw a foreign award is/ enforceable
if the award is in accordance with the agreenent to
arbitrate which is valid by its proper law and the award is
valid and final according to the arbitration | aw “governing
the proceedings. The award would not be recognised or
enforced if, wunder the subnission agreenent and the |aw
applicable thereto, the arbitrators have no justification to
make it, or it was obtained by fraud or its recognition or
enforcenent would be contrary to public policy or the
proceedings in which it was obtai ned were opposed to natura
justice (See: Dicey & Morris, The Conflict of Laws, 11th
Edn., Rules 62-64, pp. 558 & 559 and 571 & 572; Cheshire &
North, Private International Law, 12th Edn., pp. 446-447).
The English courts would not refuse to recognise or enforce
a foreign award nerely because the arbitrators (in its view
applied the wong law to the dispute or msapplied the right
law. (See : Dicey & Murris, The Conflict of Laws, 11th Edn.
Vol. Il, p. 565.)
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34. Under the Geneva Convention of 1927, in order to obtain
recognition or enforcenment of a foreign arbitral award, the
requi rements of clauses (a) to (e) of
672
Article 1 had to be fulfilled and in Article 11, it was
prescribed that even if the conditions laid down in Article
I were fulfilled recognition and enforcenent of the award
would be refused if the Court was satisfied in respect of
matters nentioned in clauses (a), (b) and (c). The
principles which apply to recognition and enforcenent of
foreign awards are in substance, simlar to those adopted by
the English courts at conmon |aw. (See : Dicey & Murris, The
Conflict of Laws, 11th Edn., Vol. I, p. 578). It was,
however, felt that the Geneva Convention suffered from
certain defects which hanpered the speedy settlenment of
di sputes through arbitration. . The New York Convention seeks
to renmedy the said defects by providing for a nuch nore
simple ~and effective method of obtaining recognition and
enf or cenent of foreign awards. Under the New  York
Convention the party agai nst whomthe award is sought to be
enforced —can object to recognition and enforcement of the
foreign award on grounds set out in sub-clauses (a) to (e)
of clause (1) of Article V and the court can, on its own
notion, refuse recognition and enforcement of a foreign
award for two additional reasons set out in sub-clauses (a)
and (b) of clause (2) of Article V. None of the grounds set
out in sub-clauses (a) to (e) of clause (1) and subcl auses
(a) and (b) of 'clause (2) of Article V postulates a
chall enge to the award on nerits.
35. Al bert Jan van den Berg-in-his treatise The. New York
Arbitration Convention of 1958 : Towards a Uniform. Judicia
Interpretation, has expressed the view

"It is a generally accepted interpretation of

the Convention that the court before which the

enforcenent of the foreign award

not review the nerits of the award. The nmain
reason is that the exhaustive list of grounds
for refusal of enforcenment enunerated in
Article V does not include a mistake in fact
or law by the arbitrator. Furthernore, under
the Convention the task of —the enforcenent
judge is a linmted one. The control exercised
by him is limted to verifying whether an
obj ection of a respondent on the basis of the
gr ounds for refusal of Article V(1) is
justified and whether the enforcenment of the
award would violate the public policy of  the
law of his country. This limtation nust be
seen in the light of the principle of
international comercial arbitration that a
nati onal court should not interfere with the
substance of the arbitration." (p. 269)

36. Simlarly Alan Redfern and Martin Hunter
have sai d:

"The New York Convention does not pernmt any
review on the nerits

of an award to which the Convention applies
and in this respect, therefore, differs from
the provisions of some systenms of national |aw
governing the chall enge of an award, where an
appeal to the courts on points of |law may be
permtted. " (Redfern & Hunter, Law and
Practice of I nt er nati onal Conmrer ci a

Arbitration, 2nd Edn., p. 46 1.)

i s sought

ma
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37. In our opi nion, therefore, in pr oceedi ngs for
enforcenent of a foreign award under the Foreign Awards Act,
1961, the scope of enquiry before the court in which award
is sought to be enforced is limted to grounds nentioned in
Section 7 of the Act and does not enable a party to the said
proceedi ngs to i npeach the award on nerits.
1. Bar to the enforcement of the award under Section
7(1)(a)(ii) of the Act
38. As indicated earlier, the grievance of Renusagar 1is
that the Arbitral Tribunal on Cctober 1, 1985 decided the
prelimnary objection raised by
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Renusagar that the Arbitrators had becone functus officio
and were not entitled to proceed with the arbitration
proceedings on nerits and that the Arbitral Tri buna
thereafter proceeded to deal with the nmerits of the claim of
CGeneral Electric withoutany further notice to Renusagar and
as a result Renusagar was unable to present its case before
the Arbitral ~ Tribunal. This objection was not raised by
Renusagar. either before the learned Single Judge or before
the Division Bench of the High Court. W have, however,
consi dered the sane and we do-not find any substance in it.
After the Terms of Reference had been drawn before the
Arbitral Tribunal ‘on February 8, 1984, the parties had
appeared before the Arbitral Tribunal at Paris for hearing
which lasted for ten days between February 25 to March 8,
1985 and during the course of the said hearing Renusagar
presented typed submissions and | egal authorities before the
Arbitral Tribunal. ‘In these hearings, the Arbitral Tribuna
concl uded hearing on issues 22(g) to (p) and the matter was
thereafter adjourned by the Arbitral Tribunal to June 10 but
on account of sudden illness of Dr ~Dixit, one of the
arbitrators, the mtter had to be adjourned and it was
ultimately fixed for October 1, 1985. On June 26, 1988, the
Chairman of the Arbitral Tribunal sent a notice to the
parties wherein it was stated that the adjourned  hearing
woul d take place in London on Tuesday from Cctober /1 to 4
and to continue if necessary during the follow ng week' from
October 7 to 11. In the said comrunication, it was further
st at ed:
"5. At the beginning of the hearing, the
Tribunal will be prepared to hear subm ssions
if necessary on the adequacy of the evidence
before us on the relevant issues of U S
foreign tax credit. But the main purpose of
the neeting is to deal with the respondent’s
counter-clains together with the ~claimnt’s
cl ai s for 119,053 U.S. dollars (unpai d
purchase price of spare parts) and 103,500
US dollars (unpaid repairs on 75 MV.A
Transformers).

6. Al the above counter-clainms and  clains
are old, so before going into details ‘as to
nmerit, the Tribunal will wsh to consider
subm ssi ons on t he rai sed i ssues of

limtation, |aches, estoppel, abandonnment and

whet her the right party is being sued."
39. On July 23, 1985, Ms Khaitan & Partners, on behalf of
Renusagar, sent a conmunication to the Arbitrators giving
noti ce that Renusagar was abandoning and withdrawing itens
(ii) to (vi) and (viii) of its claimset forth in para 19(g)
of the Terns of Reference as anended by Paris hearings. On
August 10, 1985, Ms Khaitan & Partners, on behalf of
Renusagar, sent a comunication to the Arbitrators wherein a
reference was nmade to the notice i ssued by Renusagar to the
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effect that the ICC Arbitration Tribunal had beconme functus
officio and neither the ICC Arbitration Tribunal could
proceed with the arbitration nor Renusagar could participate
in the same on the ground that the application submitted by
General Electric under Section 3 of the Foreign Awards Act
had been rejected by Mrzapur Civil Court and the said order
of the court had not yet been set aside or stayed by the
Al l ahabad High Court in the revision petition filed by
General Electric. Renusagar, through their advocates (Ms
Khaitan & Partners) also sent petition dated August 23, 1985
to the Secretary-General, ICC as well as Secretariat, |CC of
Arbitration reiterating their objection that the arbitrators
had beconme flinctus officio and could not proceed and/or
function. In his conmunication to Ms Khaitan & Partners
dat ed
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Septenber 2, 1985 the Chairman of the Arbitral Tribuna

intimated that “the question as to the effect of the suit
filed in/ the Mrzapur Court on the arbitration would be
considered ~as a prelimnary issue at the scheduled neeting
on Cctober 1,1985. On Septenber 23, 1985, Ms Khaitan &
Partners, on behal f of Renusagar, addressed a conmunication
to M Roberto Power in the I'CC (copies of the sane were sent
to the Arbitrators as well as to General Electric) wherein
it was stated: "Qur plea is totally different. It is that
the Arbitrators have becone functus officio in the facts and
law stated by us in the 23rd August, 1985 docunment and our
telexes to the Arbitrators copi es of which have been sent to
| CC. Therefore, the question of our appearing  before the
Arbitrators or their determning the plea raised by us
cannot and does not arise."™ In the comunication dated
Septenber 28, 1985 fromMs Khaitan & Partners, it 1is
stated: "We have been repeatedly informng you that the
Arbitrators have become functus officio. Therefore, be so
kind as not to communi cate with us any further regarding the
arbitration which has become infructuous.” From these
docunents, it would appear that the stand of Renusagar was
that the Arbitrators had becone functus officio ‘and they
could not proceed wth the arbitration and there was,
therefore, no question of Renusagar appearing before the
Arbitral Tribunal on the dates fixed for hearing. ~In these
circunstances, it is not open to Renusagar to say that the
Arbitral Tribunal, after having rejected, (by majority) the
said objection raised by Renusagar, by order dated Cctober
1, 1985 should have given a further notice to Renusagar
asking themto appear to nake their submi ssion before the
Arbitral Tribunal on the nerits on issues 22(qg) to 22(bb).
In this context, it may al so be stated that issues 22(qg) and
22(r) relate to the claimof US $ 119,053.91 for purchase
price of spare parts which is not disputed by Renusagar and
i ssue 22(s) relates to claimfor conpensatory damages on the
sai d anobunt which has been allowed on the sanme basis as the
claimfor conpensatory danages on regular interest (ltem No.
2) under issue 22(k). Rest of the matters covered by issues
22(t) to 22(bb) related to counter-clainms of Renusagar —and
clains by General Electric against counter-clains which have
been di sall owed by the Arbitral Tribunal

40. W are, therefore, of the opinion that the enforcenent
of the arbitral award is not barred by Section 7(1)(a)(ii)
of the Foreign Awards Act on the ground that Renusagar was
unable to present its case before the Arbitral Tribunal

[1l. Objection to the enforceability of the award on the
ground that it is contrary to the public policy of the State
of New York

41. Shri Venugopal has urged that although under sub-clause
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(b) of clause (2) of Article V of the New York Convention
the recognition and enforcenment of an arbitral award can be
refused if the conpetent authority in the country where
recognition and enforcement is sought finds that t he
recogni tion or enforcement of the award would be contrary to
the public policy of that country, i.e., the country where
the award is sought to be enforced, a departure has been
made in Section 7(1)(b)(ii) of the Foreign Awards Act which
prescribes that the foreign award may not be enforced under
the said Act if the court dealing with the case is satisfied
that the enforcenent of the award would be contrary to
public policy. The subm ssion of Shri Venugopal is that in
Secti on 7(1)(b)(ii) of  the Act, the Par | i ament has
deliberately refrained fromusing the words "public policy
of India" which inplies that the words "public policy" are
not restricted
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to the public policy of India but would cover the public
policy of the country whose | aw governs the contract or of
the country of the place of arbitration and the enforcenent
of an award would be refused if it is contrary to such
public policy. |In this context Shri Venugopal has invited
our attention to the provisions of Section 7(1) of the
Arbitration (Protocol & Convention) Act, 1937 wherein the
words used are "and enforcenent thereof nust not be contrary
to the public policy or law of India". ~ According to Shri
Venugopal whi | e under the 1937 Act, obj ecti ons to
enforcenent are limted to the public policy of India or |aw
of India, there is nosuch limtation in Section 7(1)(b)(ii)
of the Foreign Awards Act. Shri~ Venugopal has also placed
reliance on t he deci sion of this Court in VI0
Tract oroexport, Mscow v. Tarapore & Co.5 wherein this Court
has held that there was clear deviation fromthe rigid and
strict rule that the courts nust stay a suit whenever an
i nternational comrercial arbitration as contenplated by the
Prot ocol and the Conventions, was to take place and that it
was open to the legislature to deviate fromthe terns of the
Protocol and the Convention and that it appears’ to have
given only alimted effect to the provisions of° the 1958
Convention. We find it difficult to accept this contention

It cannot be held that by not using the words "public policy
of India" and only using the words "public policy” in
Section 7(1)(b)(ii) of the Foreign Awards Act, Parlianent
intended to deviate fromthe provisions of the New York
Convention contained in Article V(2)(b) which uses the words
"public policy of that country" inplying public policy of
the country where recognition and enforcement s sought.
That Parliament did not intend to deviate fromthe terns of
the New York Convention is borne out by the anendnment ~ which
was introduced in the Act by Act 47 of 1973 after the
decision of this Court in Tractoroexport case5  whereby
Section 3 was substituted to bring it in accord with the
provisions of the New York Convention. The Foreign ' Awards
Act has been enacted to give effect to the New York
Convention which seeks to renedy the defects in the Geneva
Convention of 1927 that hanpered the speedy settlenment of
di sputes through arbitration. The Foreign Awards Act s,
therefore, intended to reduce the time taken in recognition
and enforcenent of foreign arbitral awards. The New York
Convention seeks to achieve this objective by dispensing
with the requirenent of the |eave to enforce the award by
the courts where the award is nade and thereby avoid the
probl em of "doubl e exequatue’. It also restricts the scope
of enquiry before the court enforcing the award by
elimnating the requirenent that the award should not be
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contrary to the principles of the law of the country in
which it is sought to be relied upon. Enlarging the field
of enquiry to include public policy of the courts whose |aw
governs the contract or of the country of place of
arbitration, would run counter to the expressed intent of
the | egislation.
42. Wth regard to the provisions of the Arbitration
(Protocol & Convention) Act, 1937, it may be stated that
Section 7(1) of the said Act, as originally enacted, read as
under :
" 7. Conditions for enforcement of foreign
awards.- (1) In order that a foreign award nmay
be enforceabl e under this Act it must have-
(a) been ' nmade in pursuance of an agreenent
for arbitration which was valid under the |aw
by which it was governed,
5 (1969) 3 SCC 562: (1970) 3 SCR 53
676
(b) been made by the Tribunal provided for
in the agreenent or constituted in manner
agreed upon by the parti es,
(c) been made in conformity with the |I|aw
governing the arbitration procedure,
(d) beconme final in the country in which it
was made,
(e) been in respect of a matter which may
lawfully be referred to arbitration under the
law of British India,
and the enforcenent thereof rmust not be
contrary ~to the public policy or the |aw of
British India.
(2) A foreign award shall not be enforceable
under this Act if the Court dealing with the
case is satisfied that-
(a) the award has been annulled in the
country in which it was nmade, or
(b) the party against whomit is sought to
enforce the award was not given notice of the
arbitration proceedings in sufficient tinme to
enable himto present his case, or was under

some |egal incapacity and was not~ properly
represented or,
(c) the award does not deal with all the

guestions referred or contains decisions on
matters beyond the scope of the agreenent for
arbitration:

Provided that if the award does not deal with
all questions referred the Court may, if it
thinks fit, either postpone the enforcenent of
the award or order its enforcenent subject to
the giving of such security by the person
seeking to enforce it as the Court may | think

fit.

(3) | f a party seeking to resist the
enforcenent of a foreign award proves that
there is any ground other than the non-
exi stence of the conditions specified in
clauses (a), (b) and (c) of sub-section (1),
or the existence of the conditions specified
in clauses (b) and (c) of sub-section (2),
entitling himto contest the validity of the
award, the Court may, if it thinks fit, either
refuse to enforce the award or adjourn the
hearing wuntil after the expiration of such
peri od as appears to the Court to be
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reasonably sufficient to enable that party to

take the necessary steps to have the award

annul | ed by the conpetent tribunal."
43. By Indian I ndependence (Adaptation of Central Acts and
Ordi nances) Order, 1948 the words "British India" were
substituted by the words "the Provinces”, which words were
substituted by the words "the States" by the Adaptation of
Laws Oder, 1950. By Part B States (Laws) Act, 1951, the
words "the States" were substituted by the word "India".
The aforesaid amendnments introduced from time to tine
indicate that the words "public policy" and "the Ilaw of
I ndia" are independent of each other and the words "public
policy" are not qualified by the words "of India" which
follow the word "law' because there was no separate public
policy for each Province or State in India. This nmeans that
even in the Protocol and Convention Act of 1937 the
| egi slature had used the words "Public Policy" only and by
the said words it was i ntended to nean "the public policy of
I ndi a". The New York Convention has further curtailed the
scope of _enquiry by excluding contravention of law of the
court in-_which the award is sought to be enforced as a
ground for refusing recognition and enforcenent of a foreign
awar d. The words "law of India" have, therefore, been
omtted in Section 7(1)(b)(ii) of the Foreign Awards Act.
It cannot,
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therefore, be said that by using the words "Public Policy"
only Section 7(1)(b)(ii) of the Foreign Awards Act seeks to
make a departure fromthe provisions contained in the
Prot ocol and Convention Act of 1937 and, by using the words

"Public Policy" wthout any qualification, Par | i anent
intended to broaden the scope of enquiry so” as ‘to cover
public policy of other countries, i.e., the country whose
law governs the contract or the country of the place of
arbitration. In the UK , the Arbitration Act, 1975 has

been enacted to give effect to the provisions of the New
York Convention. Section 5(3) of the said Act provides as
under :
"Enforcenment of a Convention award may al so be
refused if the award is in respect of a matter
whi ch is not capable of settl-enent by
arbitration, or if it would be contrary to
public policy to enforce the award."
44, Al though the words "public policy" only are used
wi thout indicating whether they refer to public policy of
Engl and, authors of authoritative textbooks have expressed
the view that they only mean "English public policy". In
Russel on Arbitration, 12th Edn. at p. 384 it is stated:
"The New York Convention is to the  same
effect. Accordingly, though the 1975 Act does
not so specify, it nmust be taken t hat
reference is intended to English public policy
which indeed is the only public policy into
whi ch the English courts can sensi-bly

inquire."
The sanme viewis expressed in Dicey & Mrris
on The Conflict of Laws, 11th Edn., Vol. | at
pp. 586-7.
45. W are, therefore, of the view that the
wor ds "public policy" used in Secti on

7(1)(b)(ii) of the Foreign Awards Act refer to
the public policy of India and the recognition
and enforcenent of the award of the Arbitra
Tri bunal cannot be questioned on the ground
that it is contrary to the public policy of
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the State of New York

V. Meaning of "public policy’ in Section
7(1)(b)(ii) of the Act

46. Wiile observing that "from the very
nature of things, the expressions ’'public
policy’, "opposed to public policy’ or
"contrary to public policy’ are incapable of
preci se definition" this Court has laid down:
(SCC p. 217, para 92)

"Public policy ... connotes sone nmatter which
concerns the public good and the public
interest. The concept of what is for the
public good or in the public interest or what
would be injurious or harnful to the public
good or the public interest has varied from
time to tinme." (See : Central Inland Water
Transport Corpn. Ltd. v. Brojo Nath Gangul y6.)

47. The need for applying the touchstone of
public policy has been thus explained by Sir
W I-1'i am Hol dswort h:

“I'n fact, abody of law |ike the conmon | aw,
which has grown up gradually with the growh
of the nation, necessarily acquires sone fixed
principles, and if it is to maintain
these principles it nmust be able, on the
ground / of public policy or sone other |Iike
ground, to suppress practices which, under
ever new di sgui ses, seek to weaken or negative
them ™
(Hi story of English Law, Vol. [ILI,
p. 55)

48. Since the doctrine of public policy is
somewhat open-textured and flexible, " Judges
in England have shown certain degree of
reluctance to invoke it in donestic I|aw
There are two conflicting positions which are
referred as the
6(1986) 3SCC 156, 217: 1986 SCC (L&S) ' 429:
(1986) 1 ATC 103: (1986)2 SCR 278 ,372
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,harrow view and the 'broad view . According to-the narrow
vi ew courts cannot create new heads of public policy whereas
the broad view countenances judicial law making in this

areas. (See : Chitly on Contracts, 26th Edn., Vol. |, para
1133, pp. 685-686). Simlar is the trend of the decision in
I ndi a. In Gherul al Parakh v. Mahadeodas Miya7 this Court

favoured the narrow view when it said:
"... though the heads are not | closed and
though theoretically it nay be permssible to
evol ve a new head under excepti ona
circunstances of a changing world, it is
admissible in the interest of stability of
society not to make any attenpt to discover
new heads in these days" (p. 440)

49. In later decisions this Court has, however, |eaned

towards the broad view. [See : Mirlidhar Agarwal v. State of

U P.8; Central Inland Water Transport Corpn. v. Brojo Nath

Gangul y6 at p. 373; Rattan Chand Hira Chand

V. Askar Nawaz Jung9. ]

50. In the field of private international |law, courts

refuse to apply a rule of foreign | aw or recognise a foreign

judgrment or a foreign arbitral award if it is found that the

same is contrary to the public policy of the country in

which it is sought to be invoked or enforced. The English

courts follow the foll owi ng principles:
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"Exceptionally, the English court wll not
enforce or recognise a right conferred or a
duty inposed by a foreign | aw where, on the
facts of the particular case, enforcenent or
as the <case may be, recognition, would be
contrary to a fundanental policy of English
I aw. The court has, therefore, refused in
certain cases to apply foreign | aw where to do
so would in the particular circunmstances be
contrary to the interests of the United
Ki ngdom or contrary to justice or norality."”
(See : Halsbury's Laws of England, 4th Edn.
Vol . 8, para 418.)
51. A distinction is drawn while applying the said rule of
public policy between a matter governed by donmestic |aw and
a matter involving conflict of laws. The application of the
doctrine of public policy in the field of conflict of |aws
is more limted than that in the domestic |law and the courts
are slower to invoke public policy in cases involving a
forei gn el enent than when a purely municipal legal issue is
i nvol ved. - (See : Vervaekav. Snithl0; Dicey & Mrris, The
Conflict of Laws, 11 th Edn., Vol. | p. 92; Cheshire &
North, Private International Law, 12th Edn., pp. 128-129).
The reason for this approach is thus explained by Professor
Graveson:
"This concern of lawin  the protection of
social institutions is reflected inits rules
of both nunicipal and conflict of | aws.
Al t hough the concept of public policy is the
sane in nature-in-these two spheres of |[aw,
its application differs in degr ee and
occasi on, corresponding to the fact t hat
transactions containing a foreign el enent may
constitute a |l ess serious threat to nunicipa
institutions t han woul d purely | ocal
transactions." (R H Gaveson : Conflict of
Laws, 7th Edn., p. 165)
1959 Supp 2 SCR 406: AIR 1959 SC 781
(1974) 2 SCC 472, 482: (1975) 1 SCR 575, 584
(1991) 3 SCC 67, 76-77
10 (1983) 1 AC 145,164: (1982) 2 Al ER 144, 158
679
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52. In Louchs v. Standard Q| Co. of New
York’ | Cordozo, J. has said:

"The courts are not free to refuseto enforce
a foreign right at the pleasure of the judges,
to suit the individual notion of expediency or

fairness. They do not close their doors
unless help would violate sone fundanenta
principle of justice, sone preval ent
conception of good norals, sonme deep-rooted
tradition of the common weal ." (p. 111)

53. The particular rule of public policy that the defendant
invokes may be of this overriding nature and therefore
enforceable in all actions, or it may be local in the sense
that it represents sone feature of internal policy. If so
it rmust be confined to cases governed by the donestic |aw
and it should not be extended to a case governed by foreign
law. In order to ascertain whether the rule is allpervading
or nerely local, it nust be examined in the light of its
history, the purpose of its adoption, the object to be
acconplished by it and the local conditions. (See : Cheshire
and North, Private International Law, 12th Edn., p. 129.)

54. The cases in which the English courts refuse to enforce
a foreign acquired right on the ground that its enforcenent
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woul d affront sone noral principle the maintenance of which
admts of no possible conpromi se, have been classified as
under :
"(i) \Where the fundanental conceptions of
English justice are disregarded,;

(ii) Were the Engl i sh concepti ons of
norality are infringed;

(iii) Where a transaction prejudices the
interests of the United Kingdomor its good
relations with forei gn powers;

(iv) \Where a foreign law or status offends

the English conceptions of human liberty and

freedom of ‘action;"

(See : Cheshire and Nort h, Private

I nternational Law, 12th Edn.,pp. 131-133.)
55. As observed by Lord Sinon of aisdale "an English
Court will exercise such a jurisdiction wth extreme
reserve”. (Vervaeka v.” Smthl0)
56. In Dalma Dairy Industries Ltd. v. National Bank of
Paki stanl2 “the Court of Appeal refused to extend the
doctrine of public policy to enbrace the principle that the
English courts should refuse to enforce an award arising out
of a contract between persons who are nationals of foreign
States which were at war with each other but each of which
was in friendly relationship with England. In support of
the applicability of the doctrine, it was argued that it
woul d be harnful to international relations-of the United
Kingdom with friendly countries if it were to allow the
machi nery of its courts to be used to enforce a judgnent, or
an arbitral award in favour of ‘a national of one foreign
State friendly to the United Kingdom against the nationa
of another foreign State, also friendly to the United
Ki ngdom when the two foreign States are  enenies of one
anot her. Negativing the said contention, the Court of
Appeal (Megaw, L.J.) has hel d:

" If there is no authority binding on us which

specifically adopts that supposed doctrine, or

principle, we should unhesitatingly decline to

make

11 224 Ny 99 (1918)

12 (1978) 2 Lloyd's LR 223
680
new law to that effect in this case. We
shoul d regard it, on balance, as bei ng
contrary to public policy for-such-a principle
to apply." (p. 300)

57. In Deut sche Schacht bau- und

Ti ef bohr gesel | schaft!| nbH v. Ras

National G 1 Co.13 decided by the Court of
Appeal , Sir John Donal dson M R has said:
"Consideration of public policy can never be
exhaustively defined, but they should be
approached with extreme caution. As Burrough
J. remarked in Richardson v. Mellishl4: "It is
never argued at all but when other points
fail.” It has to be shown that there is sone
elenent of illegality or that the enforcenent
of the award would be clearly injurious to the
public good or, possibly, that enforcenent
would be wholly offensive to the ordinary
reasonable and fully-infornmed nenber of the
public on whose behal f the powers of the State
are exercised." (p. 779)

58. The approach of the Anerican courts to

Al

Khai ma
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t he doctri ne of public policy in its
application to recognition and enforcenent of
foreign arbitral awards under the New York
Convention is reflected in the decision of the
US Court of Appeals in Parsons & Wittenore
Overseas Co. Inc. v. Societe Generale De
L' Industrie Du Papier (Rakta) and Bank of
Anericalb wherein it has been observed:
"The general pro-enforcenent bias informng
the Convention and explaining its supersession
of the Geneva Convention points toward a
narrow reading of the public policy defense.
An expansive construction of this defense
woul d vitiate the Convention's basic effort to
renove preexi sting obst acl es to
enforcenent. ... W conclude, therefore, that
the convention’s public policy defense should
be construed narrowl y. Enforcenent of foreign
arbitral awards may be denied on this basis
only where enforcenment would violate the forum
State’s nost basic notions of norality and
justice." (pp. 973-974)
59. Wi | e deal i ng with arbitration
agreenent s in i nt ernati onal busi ness
transactions, the US. Suprenme Court, has
di sapproved a parochial refusal by the courts
of ‘one country to enforce an internationa
arbitration agr eenent as wel | as t he
"parochiial concept that all disputes nust be
resol ved —under our laws and in our courts".
It has been observed:
"We cannot have trade and conmerce in world
markets and international waters exclusively
on our terns, governed by our Ilaws, and
resolved in our Courts." (Fritz Scherk v.
Al berto-Cul ver Co. 16)
60. Simlarly in Mtsubishi Mtors Corpn. v.
Sol er Chrysler-Plynouth Inc. 17 it was
observed
"We conclude that concerns of internationa
comty, respect for the capacities of foreign
and transnational tribunals, and sensitivity
to the need of the internationa

system for predictability in the resol ution of

di sputes require that we enforce the parties’

agreement, even assum ng that

13 (1987) 2 All ER 769

14 (1824) 2 Bing 229, 252: (1824-34) Al ER

Rep 258, 266

15 508 F 2d 969 (1974)

16 41 L Ed 2d 270, 279, 281 : 417 US 506

(1974)

17 87 L Ed 2d 444
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a contrary result would be forthcoming in a

donestic context." (pp. 456457)
61. In France, a distinction is nmade between internationa
public policy ("order public international”) and t he
nati onal public policy. Under the new French Code of Civi
Procedure, an international arbitral award can be set aside
if the recognition or execution is contrary to internationa
public policy. |In doing so it recognises the existence of
two levels of public policy the national |evel, which my
be concerned with purely donestic considerations, and the

comrer ci a
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international level, which is less restrictive in its
approach. (See : Redfern and Hunter, Law and Practice of
International Commercial Arbitration, 2nd Edn., p. 445.)

62. According to Redfern and Hunter, "if a workable

definition of ’international public policy could be found,
it would be an effective way of preventing an award in an
international arbitration frombeing set aside for purely
donestic policy considerations". But in the absence of such
a definition "there are bound to be practices which sone
States wll regard as contrary to international public
interest and other States will not" [See : Redfern & Hunter
(supra) pp. 445-446.]

63.1n view of the absence of a workable definition of
"international public policy" we find it difficult to

construe the expression "public policy" in Article
V(2)(b) of the New York Convention to nean internationa
public policy. [In our opinionthe said expression nust be

construed to nmean the doctrine of public policy as applied
by the courts in which the foreign award is sought to be
enf or ced. Consequently, the expression 'public policy’ in
Section 7(1)(b)(ii) of the Foreign Awards Act neans the
doctrine of public policy as applied by the courts in India.
This raises the question whether the narrower concept of
public policy as  applicable in the field of public
i nternational |aw should be applied or the w der concept of
public policy as applicable in the field of nunicipal |aw
64. Keeping in view the object underlying the enactnment of
the Foreign Awards' Act, this Court-has also favoured a
i beral construction of the provisions of the said Act. In
Renusagar case |11 it has been observed: (SCC p. 723, para
50)

"1t is obvious that since the Act is
cal cul ated and desi gned to subserve the cause
of facilitating international trade and

pronoti on thereof by providing for speedy
settlenent of disputes arising in such trade
through arbitration, any expression or phrase
occurring therein should receive, consisting
with its Iliteral and granmatical” sense, a
i beral construction.™ (p. 492)
65. This would inmply that the defence of public policy
which is permssible under Section 7(1)(b)(ii) should be
construed narrowWy. In this context, it would also “be of
rel evance to nention that under Article I(e) of the GCeneva
Convention Act of 1927, it is pernissible to raise objection
to the enforcement of arbitral award on the ground that the
recognition or enforcenent of the award is contrary to the
public policy or to the principles of the I aw of the country
in which it is sought to be relied upon. To the sane effect
is the provision in Section 7(1) of the Protocol &
Convention Act of 1837 which requires that the enforcenent
of the foreign award nust not be contrary to the public
policy or the law of India. Since the expression "public
policy" covers the field not covered by the words "and the
l aw of India" which follow the said expression,
682
contravention of law alone will not attract the bar of
public policy and sonething nore than contravention of |aw
i s required.
66. Article V(2)(b) of the New York Convention of 1958 and
Section 7(1)(b)(ii) of the Foreign Awards Act do not
postulate refusal of recognition and enforcenent of a
foreign award on the ground that it is contrary to the |aw
of the country of enforcenent and the ground of challenge is
confined to the recognition and enforcenment being contrary
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to the public policy of the country in which the award is
set to be enforced. There is nothing to indicate that the
expression "public policy" in Article V(2)(b) of the New
York Convention and Section 7(1)(b)(ii) of the Foreign
Awards Act is not used in the sane sense in which it was
used in Article 1(c) of the Geneva Convention of 1927 and
Section 7(1) of the Protocol and Convention Act of 1937.
This would nean that "public policy" in Section 7(1)(b)(ii)
has been used in a narrower sense and in order to attract to
bar of public policy the enforcenment of the award nust
i nvoke sonething more than the violation of the |aw of
I ndi a. Since the Foreign Anards Act is concerned wth
recognition and enforcenent of foreign awards which are
governed by the principles of private international |[aw, the
expression "public policy" in Section 7(1)(b)(ii) of the
Foreign Awards Act nust necessarily be construed in the
sense the doctrineof public policy is applied in the field
of private international |aw. Applying the said criteria it
nmust be held that the enforcement of a foreign award would
be refused on the ground that it is contrary to public
policy if such enforcement would  be contrary to (1)
fundanental policy of Indianlaw, or (ii) the interests of
India; or (iii) justice or norality.

V. I's the award contrary to public policy of India?
67. Having examined the scope of public policy under
Section 7(1)(b)(ii) of the Foreign Awards Act, we will now

proceed to consider the various grounds on- the basis of
whi ch the said provision is invoked by Renusagar to bar the
enforcenent for the award of the ~Arbitral Tribunal. As
indi cated earlier, Renusagar hasinvoked the said . provision
on the ground that enforcenent of the award would be
contrary to the public policy for the reason that such
enf or cenent -
(a) woul d i nvol ve' contravention of t he
provi si ons of FERA;
(b) woul d anmount to-penalising Renusagar for
not disregarding the interimorders passed by
the Delhi Hgh Court in the wit petition
filed by Renusagar;
(c) woul d enabl e recovery of conpound
interest on interest;
(d) would result in paynent of damages on
damages;
(e) would result in unjust enrichnent by
General Electric;
W will exam ne the subm ssions of |earned counsel under
each head separately.
(a) Violation of FERA
68. As nentioned in the Preanble, FERA is a |law  regul ating
certain paynents, dealings in foreign exchange and
securities, transactions indirectly affecting . foreign
exchange and the inport and export of currency for the
conservation of the foreign exchange resources of the
country and the proper utilisation thereof in the interests

of the econom ¢ devel opnment of the country. It was preceded
by For ei gn Exchange Regulation Act, 1947. Simlar
enact ment s
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provi ding for exchange control exist in other countries. 1In

the United Kingdom there is a simlar enactnment, viz.,
Exchange Control Act, 1947, which remains in force but its
operation has been suspended since 1979. The view of the
English courts is that the exchange control |egislation does
not belong to the field of revenue | aws and application of
such law is not obnoxious to English public policy. (See
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Kahl er v.
Corpn. v.
Upj ohn J.,
S

M dl and Bank Ltd. 18; Zi vnostenska Banka Nationa
Franknanl19.) In Herbert Wagg & Co. Ltd., Re20Q
has sai d:

"It cannot be doubted t hat | egi sl ation
i ntended to protect the economy of the nation

and the general welfare of its

regardless of their nationality by various
neasures of foreign exchange control or by
altering the value of its currency, is
recognised by foreign courts although its
effect is wusually partially confiscatory.
Probably there is no civilized country in the
world which has not at sone stage in its
history altered its currency or restricted the
rights ~of its inhabitants to purchase the
currency of another country. (p. 349)

In"ny judgment these courts mnust recogni ze the
right - of every foreign State to protect its
econony by nmeasures of foreign exchange
control and by -altering the value of its
currency. Effect mnust be given to those
nmeasures where the |law of the foreign State is
the proper |law of the contract or where the
novable is situate wthin the territoria
jurisdiction of the State."(p.351)

69. The foll owi ng principle of Private
International Law is applicablein relation to
such legislation:

"212. (1) A contractual obligation may be
i nval i dated or discharged by exchange contro
| egislation if-

(a) such legislationis part of the ' proper
| aw of the contract; or

(b) it is part of the law of the place of
per f or mance; or
(c) it is part (of English law /and the

rel evant statute or statutory instrument is
applicable to the contract:

Provided that foreign exchange |egislation
will not be applied if it is used not with the
object of protecting the —econony of the
foreign State, but as an instrunent of
oppression or discrimnation." (See : Dicey &
Morris, The Conflict of Laws, 11 th Edn., Vol.
1, 1466.)

70. In the comrents on the said rule, it is
st at ed:

"An English court would clearly refuse to
enforce a contract the nmaking or perfornance
of which was prohibited by the Exchange
Control Act, 1947 (now suspended) or by any
statutory instrunent nade in virtue of  that
Act, or which was prohibited by earlier United
Ki ngdom exchange control |egislation. Thi s
woul d apply irrespective of the proper |law of
the contract and irrespective of the place of
performance. The question whether the Act or

statutory i nstrument appl i ed to t he
transaction would have to be answered by
construi ng it in accordance with t he

principles of statutory interpretation which
are part of English law If it

it would be an exanple of an ’overriding

did so

i nhabi t ant

apply
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statute’ ."

18 1950 AC 24, 27, 36, 46-47, 57 : (1949) 2 Al ER 621

19 1950 AC 57,72, 78: (1949) 2 Al ER 671

20 (1956) 1 Ch 323
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(See: Dicey & Murris, op. cit. p. 1469.)

71. In support of this statenent of |aw reference has been

made to the decision of House of Lords in Boissevain v.

Wei | 21. In that case, the respondent, a British subject,

and the appellant, a Dutch subject, were involuntarily
resi dent in Monaco an eneny-occupied territory, in 1944, due
to war conditions. The respondent borrowed a sum of 960, 000
French francs fromthe appellant in Mdnaco on an undertaki ng
to repay the noney in sterling in London at an agreed rate
of 160 francs to the pound and drew cheques in blank for the
full amount on English Bank.  The appellant filed a suit in
Engl and cl ai m ng 6000 pounds fromthe respondent. The said
claim was opposed by the respondent on the ground that the
| oans given by the appellant to the respondent were invalid

and illegal being contrary to Regul ation 2(1) of the Defence
(Fi nance) Regul ati ons, 1939. The said claim of t he
appel | ant was allowed by the trial Judge, but on appeal, it

was dism ssed by the Court of Appeal. The House of Lords
agreed with the view of the Court of Appeal that Regulation
2(1) prohibited this borrowing and therefore rendered the
appel lant’s claim for repaynent unnaintainable. Lord
Radcliffe, who delivered the main speech, has observed:
"1 f Regul ati on 2 did extend to this
transacti on it forbade the very act of
borrowi ng, not merely the contractual prom se
to repay.  The-act itself being forbidden, |
do not think that it can be a source of civi
rights in the courts of this country. ... A
court t hat extended a renedy in such
ci rcunmst ances would nerit rather to be blaned
for stultifying the llaw than to be applauded
for extending it." (p. 341)
72. Another interesting case is that of WIlson, Smthett &
Cope Ltd. v. Terruzzi22. |In that case, the plaintiffs were
brokers on the London Metal Exchange and the defendant,
Terruzzi, was a deal er and specul ator in netals who lived in
Italy. The defendant entered into various contracts for the
sal e and purchase of nmetals with the plaintiffs and a sum of
195, 000 pounds was payable by the defendant to t he
plaintiffs in respect of those contracts. ~Before entering
the said contracts, defendant had, however, not obtained
m ni steri al authorisation as required by the Italian
Exchange Control Regul ations. An action was brought in_the
English court by the plaintiffs against the defendant in
which the defendant pleaded that it was unlawful for him
under Italian law to enter into any of the contracts ' which
were "exchange contracts"” within the nmeaning of ‘Article
VIIl, Section 2(b) of the Bretton Wods Agreenment and
unenforceable by reason of the Bretton Wods Agreenents
Order in Council, 1946. The said plea of the defendant was
rejected by the trial Judge who gave a judgrment in favour of
the plaintiffs and the said judgnent was affirmed by the
Court of Appeal. It appears that the judgnent of the
English court was sought to be enforced by the plaintiffs in
Italy but the Italian courts refused to recognise and
enforce the said judgnent on the view that since the
contracts ' were entered in violation of the Italian
Exchange Control Regul ations their enforcement would anount
to infringenent of Italian public policy and the contracts
were unenforceable in Italy. (See : Mauro Rubi no- Sammart ano,
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Public Policy in Transnational Relationships, p. 91.)
21 1950 AC 327: (1950) 1 Al ER 728
22 (1976) 1 B 683 :(1975) 2 Al ER 649
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73. Qur attention has also been invited to a decision of
the Supreme Court of Austria dated May 11, 1983 which is
extracted, in brief, in Yearbook of Commercial Arbitration
Vol unme X (1985) pp. 421-23. In that case, an award had been
made in favour of the appellant who was a national of
Hol | and agai nst the respondent who was an Austrian whereby
the respondent was directed to pay to the appellant DM
667, 500. The appel | ant _sought enforcement of the award in
Austria and the said ‘enforcenent was opposed by the
respondent on the ground that the wunderlying contracts,
though nominally delivery contracts, were in reality sales
and purchases on a margin basis and such contracts are
contrary to Austrian foreign exchange |aw, unless specific
aut horisation ther efor was given by the conpet ent
aut horities. ~The respondent invoked Article V(2)(b) of the
New York Convention, 1958 to oppose the recognition and
enforcenent of the award. The Austrian Supreme Court
di sm ssed the claimof the Dutch national and held that the
award could not be recognised and enforced by the court in
view of Article V(2)(b) of the New York Convention and, in
that context, it was held:
"That the transactions concluded between the
parties are not subject to Austrian but to
Dutch ‘law is irrel evant because donestic |aw
is applicable to the exam nati on whet her there
has been a sale-and purchase on a margin
basi s, for determ ning whet her enforcenment is
to be refused. Accordingto Article 81, para
4, of the Austrian Law ~ on Enf or cenent
Procedure, enforcenent has to be refused if
sought for awards rendered in respect of
clains which, under Austrian |law, cannot be
brought before Austrian courts. This is a
speci fic, speci al. " provision of donestic
Austrian law on public policy." (p. 422)
74. Dr F. A Mann has also expressed views to
the sane effect. He has said: "There remains
the guestion whether a foreign j udgmnent
rendered in disregard of foreign exchange

regul ations operating-in the country in

it is to be enforced, may or must be rejected

by the courts of the latter country as being

contrary to order public. Subject to Iloca

regul ati ons the answer would seemto be in the

affirmative. "

(See: F.A Mann, The Legal Aspect of

Money, 5th Edn., (1992) p. 403,note 31.)
75. As laid dowmn by this Court, FERA is a statute enacted
for the "national economc interest” and the object  of
various provisions in the said Act is to ensure that the
nati on does not |ose foreign exchange which is very rmuch
essential for the economic survival of the nation. (See
LIC of India v. Escorts Ltd. 23 and MG Wagh v. Jay
Engi neeri ng Wrks Ltd. 24)
76. Keeping in view the aforesaid objects underlying FERA
and the principles governing enforcenent of exchange contro
laws followed in other countries, we are of the view that
the provisions contained in FERA have been enacted to
saf eguard the econonmic interests of India and any violation
of the said provisions would be contrary to the public
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policy of India as envisaged in Section 7(1)(b)(ii) of the
Act . The subm ssions urged by Shri Venugopal to show that
there has been a violation of the provisions of FERA
therefore, need exam nation

23 (1986) 1 SCC 264, 314: 1985 Supp 3 SCR 909, 981

24 (1987) 1 SCC 542, 546: (1987) 1 SCR 981, 987
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77. Shri  Venugopal has nade a two-fold submission in this
regard. In the first place, he has urged that in awarding
del i nquent interest, under item No. 3 the Arbitral Tribuna
has acted in disregard of the provisions of FERA and
secondly the enforcenent of the award of the Arbitral
Tribunal would result in violation of the provisions of
FERA. As regards the first submission relating to award of

del i nquent interest, it nay be stated that the said
submi ssion involves an attack on the merits of the award
which is inpermissible at the stage. of enforcenent. e

have, however, exam ned this subm ssion on nerits and are of
the viewthat it is without substance. Shri Venugopal has
urged that under the original approval of January 2, 1964 by
the Government of India of the terms of the | oan by Genera
Electric to Renusagar the total amount of loan was to be
repaid in 16 equal sem -annual instalments between the 30th
and the 120th nmonth fromthe effective date of the contract
with specific provision for interest fromthe 16th to the
30t h nonth to be capitalised and the i nterest was
specifically restricted to the period fromthe 16th to the
30th rnonth and thereafter on capitalisation from the 30th
nmonth to the 120th nonth and that no interest was payable
wi t hout FERA sanction after the due date of each instal nent.
This contention is no longer open to Renusagar in  view of
the wearlier decision of this Court in Renusagar Case 11
wherein this Court has considered the question whether there
was an obligation to pay further interest after June 30,
1967 till paynent wunder the contract. This Court has
referred to Articles 111 A3(c) and XI'V-B of the contract and
has held: (SCC p. 710, paras 32 and 33)
"“I'n our view these provisions which are to be
found in the contract clearly show that the
prom ssory notes are not sole -and exclusive
repository of GEC s right to claimand receive
future interest on unpaid price after June 30,
1967 but that the contract itself provides for
the obligation to pay such interest after that

date till payment.
obligation to pay future interest from June
30, 1967 onwards till payment and that these

two clains have been preferred by GEC before
the Court of Arbitration of I.C. C as arising
not nmerely 'out of’ but 'under the contract’."
(pp. 477-478)
78. Shri  Venugopal has, however, urged that the ‘earlier
approval to the ternms of the contract was of no consequence
in view of the subsequent refusal by the Governnent  on
August 1, 1969 to approve the agreenment between Genera
El ectric and Renusagar with regard to the rescheduling of
the dates of paynment of instalnents 1, 2, 4 and 5. This
contention al so stands concluded by the decision in
Renusagar Case Il wherein it has been observed: (SCC p. 691
para 7)
“I'n July 1969 Renusagar sought the Centra
CGovernment’'s approval to the rescheduling of
the dates of paynent as enbodied in Cctober
1968 Anendnent as also in the Menorandum of
the Meeting held in Decenber 1968 but by
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letters dated August 1, 1969 and August 4,
1969 the Central Governnent declined to
approve the rescheduling of the dates of
paynment on the ground that it would result in
| arger outfl ow of foreign exchange and advi sed
Renusagar to effect paynents as per the
original schedule including instalnments which
had since fallen due. The result was that the
ori gi nal schedul e of paynent remai ned
operative and there was delay on the part of
the Renusagar to make paynent of certain
instal ments on due dates." (p. 457)
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79. Fromthe observations aforenentioned i n Renusagar Case
Il it is apparent that the original contract postulates
paynment of interest till paynent and the effect of the order
of the Governnent of India dated August 1, 1969 was that the
original schedule of paynment renmained operative. Since the
original /contract ~had been approved by the Governnment of
India it cannot” be said that the award of interest for
del ayed paynent of instalnments involved violation of the
provi si ons of FERA
80. Shri Venugopal has submitted that in Renusagar Case 11
this Court was only required to consider the question of
arbitrability of the disputes and was not concerned with the
nmerits of the claimand, therefore, the said decision cannot
be held to conclude the matter. W are unable to agree. It
is true that in that case this Court was considering the
question of arbitrability of the disputes but for the
pur pose of deciding that issue it was necessary to consider
whet her di sputes arose out of or are related to the contract
and for that purpose it was necessary to construe the terns
of the contract and it cannot, therefore, be said that the
sai d decision does not conclude this aspect of the nmatter.
In this context, it may al so be pointed out that after the
deci si on in Renusagar Case |, an application for
clarification of the said judgnent was noved by Renusagar in
this Court wherein clarification was sought in respect of
certain paragraphs in the judgrment and in- the sai d
application no objection was raised with regard to the
observations quoted above. Moreover, the said application
was dism ssed by this Court by order dated Cctober 29, 1988.
81. As regards the second subm ssion of Shri Venugopal that
the enforcement of the Arbitral award would constitute
violation of Section 9(1) of FERA which inposes prohibition
to meke any paynment to or for the credit of any person
resi dent outside India except in accordance with any genera
or special exenption fromthe provisions of this sub-section
whi ch may be granted conditionally or unconditionally by the
Reserve Bank. The submission is that in view of the earlier
order of the GCovernnment of India dated August -1, 1969
refusing to approve rescheduling of paynents the ‘bar of
Section 9 will operate and no order for enforcement of the
award can be made. The High Court in this regard has placed
reliance on the provisions of Section 47(3) of FERA which
provi des as foll ows:
"Neither the provisions of this Act nor any
term (whether express or inplied) contained in
any contract that anything for which the
perm ssion of the Central CGovernnent or the
Reserve Bank is required by t he sai d
provisions shall not be done wthout that
perm ssion, shall prevent |egal proceedings
being brought in Indiato recover any sum
whi ch, apart fromthe said provisions and any
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such term would be due, whether as debt,
danages or ot herw se, but-

(a) the said provisions shall apply to suns
required to be paid by any judgnment or order
of any court as they apply in relation to
ot her sunms;

(b) no steps shall be taken for the purpose
of enforcing any judgnent or order for the
paynent of any sum to which t he sai d
provi sions apply except as respects so much
thereof as the Central Government or the
Reserve Bank, as the case may be, may permt
to be paid; and
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(c) for~ the purpose of considering whether
or not to grant such perm ssion, the Centra

CGovernment or the Reserve Bank, as the case
may be, may require the person entitled to the
benefit of the judgnment or order and the
debt or under the judgnent or order, to produce
such docunent's and to give such infornmation as
may be specified in the requisition.”

82. In Dhanr aj amal  Gobi ndram v. Shanj i
Kalidas & Co.25 this Court has construed the
provisions of Section 21 of the For ei gn
Exchange Regul ation Act, = 1947. Sub- secti on
(3) of Section 21 of the said Act was nore or
less simlar to Section 47(3) of FERA Thi s
Court ‘has hel d:

"Sub-section (3) allows |egal proceedings to
be brought to recover sumdue as a debt,
danages or otherw se, but no steps 'shall be
taken to enforce the judgnment, etc., except to
the extent pernitted by the Reserve Bank

The effect of these provisions is to  prevent
the very thing which is clainmed here,  nanely,
that the Forei gn Exchange Regul ati on Act arnms
persons agai nst performance of their contracts
by setting up the shield of illegality. An
inplied termis engrafted upon the contract of
parties by the second part of sub-section (2),
and by sub-section (3), the responsibility of
obtaining the perm ssion of the Reserve Bank
bef ore enforcing judgnment, decree or order  of
Court, is transferred to the decree-holder

The section is perfectly plain, though perhaps
it mght have been worded better for which a
nodel existed in England."” (p. 1031)

83. To the sane effect is the law laid / down
by the House of Lords in England in Contract
and Trading Co. (Southern) Ltd. v.  Barbey26
wherein the follow ng observations from the
j udgrment of Somerwell LJ in Cumm ngs v. London
Bullion Co. Ltd.27 have been quoted wth

approval :

"The person entitled to the payment issues a
wit. The fact that pernission has not been
obtained is not a defence to the action. On

t he one hand, the plaintiff can obt ai n
judgrment, the noney due under the judgnent
being subject to Part 11 of the Act and the
Rules to which | have referred. The defendant
assum ng that he is admtting liability, apart
from the provisions of the Act, can nake a
payment into court. The Act,is not to be used
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to enable the defendant to retain the noney in
his pocket but to control its reaching its
destination, nanely, the plaintiff." (p. 253)
84. sShri  Venugopal has urged that Section 47(3) cannot be
applied in the present case because it post ul at es a
situation where perm ssion of the Central Governnent has not
been sought and that in the present case permnission was
sought but was refused earlier. In our view the earlier
refusal by the Governnent to give its approval to the
rescheduling of paynment of instal nents does not in any way
precl ude the Government of India fromconsidering the matter
in the light of the subsequent devel opnents and it cannot be
said that nerely because the Governnent of India had refused
to give its approval to rescheduling of paynent of
instalments it would not grant perm ssion under Section
47(3) of FERA to the enforcenment of the judgment that may be
passed in these proceedings. [t has also been urged that
Section 47(3) of FERA is applicable where the | ega
proceedi ngs are brought in India to recover a sum
25 (1961) 3 SCR 1020: AIR 1961 SC 1285
26 1960 AC 244: (1959) 3 Al ER 846
27 (1952) 1 KB 327 :(1952) 1 Al ER 383
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which is "due’, i.e., as-liquidated sumpresently owi ng and
the said provision would not apply to an obligation to pay
on a future date. /W do not find any support for this
submission from the |anguage of Section 47(3) of FERA
wherein the words used are "to recover any sumwhich, apart
from the said provisions and any such term would be due,
whet her as debt, damages or otherw se". The words "would
be" which precede the word "due" indicate that the quantum
of the anpbunt has to be fixed in the | egal proceedings and
that it need not be a predeterni ned anpbunt.” Myreover in the
present case, we are concerned with the proceedings for the
enf orcenent of the award wherein the anpbunt due has already
been determined by the Arbitral” Tribunal. W are,
therefore, unable to hold that the enforcement of the award
woul d i nvol ve violation of any of the provisions of FERA and
for that reason it would be contrary to public policy of
India so as to render the award unenforceable in view of
Section 7(1)(b)(ii) of the Act.
(b) Disregard of the orders of Del hi H gh Court
85. It is the fundanental principle of Iaw that orders of
courts nust be complied with for any action which involves
disregard for such orders would adversely affect t he
admi ni stration of justice and woul d be destructive of the
rule of |aw and would be contrary to public. policy. The
guestion, however, is whether the enforcenent of the award
of the Arbitral Tribunal would involve disregard of any
order of a court. The subm ssion of Shri Venugopal is/  that
in the matter of withholding of paynent of regular -interest
Renusagar were acting in accordance with the interim orders
that were passed by Delhi High Court in the wit petition
filed by Renusagar which remained in operation from1970 to
1980 and, therefore, the Arbitral Tribunal was in error in
awar di ng conmpensatory damages for retention by Renusagar of
the anpunt of inconme tax payable on the regular interest
during the period the wit petition was pending in the Del hi
Hi gh Court and enforcement of the award of compensatory
damages on regular interest under itemNo. 2 is, therefore,
contrary to public policy. W find it difficult to accept
this contention. Renusagar had filed an application, C M
No. 286-W70, in CW No. 170 of 1970 in the Delhi High
Court. Prayer (i) of CM No. 286-W70 was as under
"Pending the hearing and final disposal of
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this petition for an interim order an
i njunction restraining the respondent and its
of ficers, servants and agents fromtaking any
st eps on pr oceedi ngs in enf or cenent
furtherance, pursuance or inplenmentation or in
any manner giving effect to the said orders
bot h dated Septenber 11, 1969 or from
preventing the paynent by the petitioner of
tax free interest of 6 per cent per annum to
| GE in accordance with the approval granted by
the respondent Orders dated Septenber 8, 1965
and June 7, 1967 and to grant an ex parte
order pending notice."
86. On February 24, 1970, the fol l owi ng
interimorder was passed in CM No. 286-W70:
"There ~shall" be interiminjunction as prayed
for. M Kirpal to file his counter by March
24, 1970."
87. The matter cane before the court after
notice on WMy 18, 1970 on which date the
foll owi ng order was passed:
"M Ravinder Narain states that he will give
security, of the assets of the conmpany to the
satisfaction of the Conmmi ssioner of [|ncone
Tax,
690
Lucknow for Rs Four |akhs. Let this be done
withiin'.a nonth fromtoday. Interim injunction
and stay to conti nue. In def aul t of
conpl i ance, as above, petition for stay wll
stand di smi ssed.”
88. Fromthe prayer contained in CM 286-Wand the orders
dat ed February 24, 1970 and May 18, 1970 passed on the said
application, it would appear that pending the hearing and
final disposal of the wit petition, there was an interim
i njunction restraining the Union of ‘India, the respondent in
the said wit petition, and its officers, servants and
agents fromtaking any steps on proceedings in enforcenent,
furtherance, pursuance or inplenentation or in _-any /manner
giving effect to the said orders dated Septenmber 11, 1969
wher eby t ax exenption had been withdrawn and al so
restraining from preventing Renusagar frompaying tax on
interest of 6 per cent per annumto General Electric in
accordance with the approval granted under orders dated
Septenber 3, 1965 and June 7, 1967. The only condition
i nposed by the Court was that Renusagar was required to give
security for Rs 4,00,000 to the satisfaction of Conmi ssioner
of Income Tax, Lucknow within one nonth. These orders
woul d, therefore, show that on furnishing of the  said
security Renusagar was free to remt regular interest, @ 6
per cent per annumto Ceneral Electric as per the - approva
granted under orders dated Septenber 8, 1965 and June 7,
1967. The said orders of the Delhi H gh Court did not  also
prevent Renusagar from depositing in the Governnent Treasury
the income tax payable on the anount of regular interest
payable @6 1/2 per cent per annum The said orders instead
of preventing Renusagar fromremtting the said anount of
tax free interest in fact permitted Renusagar to make the
sai d payments to General Electric. It cannot, therefore, be
said that in retaining the said ambunt with itself while the
wit petition was pending in the Del hi Hi gh Court during the
period from 1970 to 1980 Renusagar was acting in accordance
with the orders passed by the Delhi Hgh Court and the
paynment of the said anpbunt by Renusagar to General Electric
or depositing in the Governnent Treasury the income tax on
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the anount of regular interest payable to General Electric
woul d have anounted to disregard of the said orders. |In the
circunstances, it is not possible to hold that in awarding
conpensatory damages under item No. 2 for wrongful l'y
wi t hhol di ng the ampunt of regular interest during the period
from 1970 onwards the Arbitral Tribunal has penalised
Renusagar for not disregarding the orders of the Del hi High
Court and the enforcement of the said award would be
contrary to public policy of India.

(c) Interest on Interest (Compound Interest)

89. This relates to award of compensatory damages under
item Nos. 2, 4 and 6. It has been urged that the award of
interest on interest (conpound interest) is not permssible
under the law of New York as well as the lawin India and is
also contrary to public policy of the State of New York as
well as the public policy of India. Wile construing the
provi sions of Section 7(1)(b)(ii) of the Foreign Awards Act,
we have hel d that under the said provisions the enforcenent
of a foreign award can be objected to only on the ground of
such enflorcement being contrary to public policy of India
and that public policy of other countries e.g. country of
the law of contract of the courts of the place of
arbitration cannot be taken into consideration. For that
reason an objection to the enforceability of the award of
the Arbitration Tribunal cannot be entertained on the ground
it is contrary to the public policy of the State of New
York. We
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woul d, however, exam ne whether ~award of ~interest on
interest or conpound.interest is contrary to public policy
of India. Before we refer to the lawin India in this
regard, we nay take note of the lawin England to which
ref erence has been nmade by Shri Venugopal during the ' course
of his submissions. At conmmon law-in England the principle
that is applied is that laid down in "the reluctant
deci sion" of the House of Lords in London Chatham and Dover
Ry. Co. v. South Eastern Ry. (Co.28 that in the absence
of any agreenent or statutory provision for the paynent of
interest, a court has no power to award interest, sinple or

conpound, by way of danages for the detention (i.e., tile
| ate paynent) of a debt. The injustice resulting from this
rul e has been sought to be renpved by | egi sl ative

intervention. By Section 3 of the Law Reform M scel l'aneous
Provisions) Act, 1934 power was conferred on the court ~ of
record to award interest in proceedings for-recovery of any
debt or damages where the debt remained unpaid until the
judgrment was given. Section 3 of the 1934 Act was repeal ed
and replaced by Section 35-A inserted in the Suprene Court
Act 1981 by the Administration of Justice Act 1982 and power
to award interest was extended to cover a case where the
debt is paid late, after Proceedings for its recovery have
begun but before they have been concluded. The power to
award interest does not extend to a case where a debt is
paid |ater but before any proceeding for its recovery have
begun. The rule in Lo don Chatham and Dover Ry V. case 28
has been qualified by the Court of Appeal in Wadsworth v.
Lydal 129 to apply only to clainms for interest by way of
general damages and does not extend to clainms for specia

damages. In the field of Admralty law sinple interest is
awarded, as a matter of course, on danmges recovered in a
danmage action. In the area of equity the Chancery Courts,

differing fromthe common | aw courts, have regularly awarded
sinple interest is ancillary relief in respect of equitable
renedi es, such as specific Performance, recession and the
taking of an account and the Chancery Courts gave regularly
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awarded interest, including not only sinple interest but
al so conpound interest, when they thought that justice so
demanded, that is to say in cases where noney had been
obt ai ned and retained by fraud or where it had been wthheld
or msapplied by a trustee or anyone else in a fiduciary
posi tion. See : President of India v. La Pintada G a
Navegaci on SA 30.)
90. In Australia, the natter has been considered by the
Australian Hi gh Court in the recent decision in Hungerfords
v. Walker3l. Mason, CJ and Wlson, |., after referring to
the decisions of the House of Lords in London Chatham and
Dover Rly. Co. v. South Eastern Rly. Co. 28 and President
of India v. La Pintada, G a30) have observed:
"But we see. no reason for allowng t he
reluctance of  the common law to extend to
cases where the defendant’s breach of contract
or negligence has caused the plaintiff to pay
away or the defendant to w thhold noney and,
as aresult, the plaintiff has been deprived
of “the wuse of the noney so paid away or
wi thheld." (p. 218)
28 1893 AC 429 : (1891-94) All ER Rep Ext 1610
29  (1981) 2 Al ER 401
30 (1984) 2 Al ER 773
31  (1989) 63 Aus/LIJR 210
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They wupheld the decision of the “Full Court of South
Austral ia awardi ng danages for the added cost of funding the
busi ness w th borrowed noney as result of the loss of the
use of nobney overpaid in tax by awardi ng conpound interest
for the reason that sinple interest would not reflect
accurately the extent of the respondent’s | oss since sinmple
i nterest al nobst underconpensates the injured party's true
loss. It was observed:
"The disdain of the comon law for interest
especi ally conpound interest, is arelic from
the days when interest was regarded as
necessarily usurious." (p. 218)
Brennan and Deane JJ. have expressed their general agreenent
with the reasons given by Mason, C.J. and Wlson, ~J. but
Dawson, J. has given a dissenting judgnent.
91. It appears that in Canada al so, the Canadian Federa
Court of Appeal has expressed the viewthat there “is no
| onger any reason to retain the common |aw rule against
i nterest as danmages and the said rule has been described as
"a judge-made limtation on the awarding of interest which
is clearly no |l onger seen to be good public policy". (See :
Al gonquin Mercantile Corp. v. Dart Industries Canada Ltd. 32)
92. This would show that award of interest on damages or
interest on interest i.e. conpound interest is not regarded
as being against public policy in these countries.
93. We may now exami ne the | aw governing award of interest
in India. Shri  Venugopal has placed reliance on the
provisions of Section 3(3)(c) of the Interest Act, 1978.
Section 3 empowers a court to allow interest and sub-section
(3) of the said section provides exceptions to the nain
provision. In clause (c) of sub-section (3) it is laid down
that nothing in this section shall empower the court to
award interest upon interest. Shri Venugopal has also
pl aced reliance on the decision of the Judicial Committee of
the Privy Council in Bengal Nagpur RYy. Co. Ltd. .
Ruttanji Ranji33 and the decisions of this Court in Union of
India v. West Punjab Factories Ltd.34; Union of India V.
Wat kins Mayor & Co.35; Union of Indiav. AL Rallia RanB6
and Thawar das Pherumal v. Union of India37. The decision of
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the Judicial Committee of the Privy Council in Bengal Nagpur
Ry. Co. v. Ruttanji Ranji33 is based on London Chatham &

Dover Ry. Co. case28 and following the said decision, it
has been laid down that "interest for the period prior to
the date of the suit may be awarded, iif there is an

agreement for the payment of interest at a fixed rate, or it
i s payabl e by the usage of trade having the force of law, or
in the provision of any substantive law entitling the
plaintiff to recover interest". The said decision of the
Privy Council has been followed by this Court in Thawardas
Pherumal v. Union of India37, Union of India v. Rallia
RanB6, Union of India v. Watkins Mayor & Co.35 and Union of
India v. West Punjab Factories34 and it has been held that
in the absence of any agreenent, express or inplied, or any
provision of law, it is not

32 (1987) 16 CPR (3d) 193, 201

33 AR 1938 PC 67: 65 1A 66: (1938) 1 M.J 640

34 (1966) 1 SCR 580: AIR 1966 SC 395

35 AR 1966 SC 275

36 (1964) 3 SCR 164: AIR 1963 SC 1685

37 AR 1955 SC 468 : (1955) 2 SCR 48
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possible to award interest by way of damages. This would
show that there is no absolute bar on the award of interest
by way of danages 'and it would be permissible to do so if
there is wusage or contract, express or inmplied, or any
provision of lawto justify the award of -such interest.
Merely because in Section 3(3)(c) of the Interest Act, 1978,
the court is precluded fromawarding interest. on interest
does not nmean that it is not permssible to award such
i nterest under a contract or usage or under the statute. It
is comon know edge that provision is nade for the  paynent
of conpound interest in contracts for |oans advanced by
banks and financial institutions and the said contracts are
enforced by courts. ' Hence, it cannot be said that award of
interest on interest, i.e., conpound interest, is  against
the public policy of India. W are, therefore, unable to
accept the contention that award of interest on “interest,
i.e., compound interest is contrary to public policy of
India and the award in respect of conpensatory damages
awar ded under item Nos. 2, 4 and 6 cannot be enforced under
Secti on

7(1)(b)(ii) of the Act.

(d) Danmges on Danmages

94. This objection relates to award of conpensatory danmages
under item No. 4. The subnission of Shri Venugopal is that
since the contract did not provide for paynent of interest
for the period subsequent to the date of maturity, the
del i nquent interest that has been awarded under itemNo. 3
is in the nature of danages and the award of conpensatory
danmages under item No. 4 anounts to award of danages on
damages which is inmpermissible and is contrary to public
policy of India. In support of this submssion,  Shri
Venugopal has placed reliance on the decision of this Court
in Trojan & Co. Ltd. v. Nagappa Chettiar38 wherein interest
had been all owed on danmages and it was contended before this
Court that the said interest could not be all owed on danmages
because it woul d anpbunt to awardi ng damages on danages which
is opposed to precedent and principle. The Court rejected
the said contention and held that interest is allowed by
court of equity in the case of npbney obtained or retained by
fraud and in that case, the plaintiff had paid the noney to
defendants on account of fraudulent practices by the
def endants on the plaintiffs.

95. In the present case, the said decision has no
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application because the basic postulate of the contention of

Shri Venugopal is that the contract did not nake any
provision for paynment of interest for the period subsequent
to the date of maturity of the promissory notes. Thi s

contention has been considered by us and it has been
negatived and in view of the earlier decision of this Court
i n Renusagar Case 11 we have held that the contract provided
for paynent of interest for the period subsequent to the
date of maturity of the promi ssory notes till actual paynent
was made. In the circunstances, it cannot be said that the
del i nquent interest that has been awarded under item No. 3
has been awarded by way of damages and not by way of
interest. Once it is held that delinquent interest awarded
under item No. 3 is by way of interest then there is no
guestion of damages bei ng awarded on danmages and it is,
therefore, not necessary to go into the question whether
awar di ng danages on danmmges is contrary to public policy of
I ndi a.

38 1953 SCR 789 : AI'R 1953 SC 235 : (1953) 23 Comp Cas 307
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(e) Unjust Enrichnent

96. Relying upon the decision of the Supreme Court of
Romania date( February 16, 1985, which is extracted, in
brief, in the Year Book of Commercial Arbitration, Vol. XV
(1989) pp. 689 to 691, Shri Venugopal has submitted that
unjust enrichnent is contrary to public policy of India and
since the enforcement of award of the Arbitral Tribuna
would result in unjust enrichment of CGeneral  Electric it
cannot be enforced under Section 7(1)(b)(ii) of the Foreign
Awards Act. This contention of Shri Venugopal has a bearing
on the award of delinquent interest under itemMNo. 3, as
well as on the award of conpensatory damages under item Nos.
2 and 4 and award of costs under item No. 7.

97. In the case decided by the Romani an Supreme Court, a
Lebanese shi powner had agreed by a charter party wth the
Romanian State enterprise to transport from Costantza
(Romania) to Bandar Abbas (lran) certain goods which had
been sold C& to an Iranian  buyer. The voyage was
interrupted at Tripoli (Lebanon) where the shipowner had its
seat. At Tripoli all nerchandise disappeared, according to
t he shi powner because of war, and according to the Romanian
enterprise because of a local fraudulent sale. The dispute
was referred to arbitration and in the arbitration —award,
the shipowner was directed to refund to the Ronmanian

enterprise part of the freight it had received as well as
the value of the | ost goods. The Romani an enterprise sought
enforcenent of the arbitration award in Ronania. The

Lebanese shipowner objected to the request (on various
grounds including the ground that it was not —obliged to
refund the val ue of the goods since they had been fully paid
for by the Ilranian buyer. It was subnitted “that the
enforcenent of the award was contrary to Ronmanian ' public
policy since it resulted in wunjust enrichnment of the
Romani an enterprise inasnuch as the said enterprise was
allowed to receive for the second tinme the price of goods
whi ch had already been paid by the Iranian buyers.
Rej ecting the said objection the Romani an Suprene Court held
that the arbitral award showed that the Ronmanian enterprise
nmeant to obtain repaynent of the value of the cargo and the
freight on behalf of the Iranian buyer acting as agent or
trust and since the Romani an enterprise did not act on its
own behalf, although it had no express nandate, t he
condi tions for unjust enrichment were not nmet in the case at
i ssue and, consequently, the public policy of Romanian
international private | aw had not been violated. The said
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deci sion has proceeded on the basis that unjust enrichnent
was part of the public policy of Romanian internationa
private law but in that case it was found that there was no
violation of the said principle of public policy.

98. The principle of unjust enrichment proceeds on the
basis that it would be unjust to allow one person to retain

a benefit received at the expense of another person. It
provides the theoretical foundation for the |aw governing
restitution. The principle has, however, its critics as
well as its supporters. |In the words of Lord Diplock : "...

there is no general doctrine of unjust enrichnment in English
I aw. VWhat it does is to provide specific remedies in
particular cases of what mght be classed as unj ust
enrichment in a legal systemthat is based upon civil law"
(See : Orakpo v. Manson Investnments Ltd.39) In The Law of
Restitution by CGoff and Jones, it has, however, been stated
"that the case-lawis now sufficiently mature for the courts
to recognise a generalised right of

39 1978 AC 95, 104: (1977) 3 ALl ER 1
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restitution" (3rd Edn., p. 15).  In Chitty, on Contracts,
26th Edn., Vol. I, p. 1313, para 2037, it has been stated

that "the principle of unjust enrichment is not yet clearly

established in Englishlaw'. The learned editors have,

however, expressed 'the view
" Even if the law has not yet developed to
that. extent, it doesnot follow from the
absence of a general  doctrine of unj ust
enrichment that the specific remedi es provided
are not justifiable by reference to the
principle - of unjust enrichnment even if they

wer e originally f ound wi t hout primary
reference to it." (pp. 1313-1314, para 2037)
99. In Indian law the principle of unjust enrichment ' finds
recognition in the Indian Contract Act, 1872 (Sections 70
and 72).
100. W do not consider it necessary to go into the

guestion whether the principle of unjust enrichnent 'is a
part of the public policy of India since we are of the
opinion that even if it be assuned that unjust enrichnment is
contrary to public policy of India, Renusagar cannot succeed
because the unjust enrichment nust relate to the enforcenent
of the award and not to its nmerits in viewof the JIlimted
scope of enquiry in proceedings for the enforcenent of a
forei gn award under the Foreign Awards Act.- The  objections
rai sed by Renusagar based on unjust enrichment do not relate
to the enforcement of the award because it is not the case
of Renusagar that General Electric has already received the
amount awar ded under the arbitration award and is seeking to
obtain enforcenent of the award to obtain further ~ paynent
and woul d thus be unjustly enriching itself. The objections
about unjust enrichment rai sed by Renusagar go to the nerits
of the award, that is, with regard to the quantum awarded by
the Arbitral Tribunal under itemNos. 2, 3, 4 and 7, which
is beyond the scope of the objections that can be raised
under Section 7(1)(b)(ii) of the Foreign Awards Act. To
hold otherwise would nean that in every case where the
arbitrators award an anmpunt which is higher than the anount
that should have been awarded, the award would be open to
chal | enge on the ground of unjust enrichment. Such a course
is not permssible under the New York Convention and the
For ei gn Awards Act. We have, however, exam ned t he
obj ections rai sed by Renusagar relating to unjust enrichnent
even on nerits and we are not satisfied that the anounts
awar ded under itemNos. 2, 3, 4 and 7 are so excessive as to
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result in unjust enrichnent of General Electric.

101. One of the contentions that was urged by Shr

Venugopal in support of the objections relating to unjust
enrichment was that the conpensatory danages should have
been awarded after deducting the US tax payable by Genera

Electric on the amunt of regular interest as well as
del i nquent interest. Reliance, in this regard, has been
placed on the decision of the House of Lords in British
Transport Comm ssion v. Gourley40 wherein it has been laid
down that when assessing damages for loss of actual or
prospective earnings allowance nmust be made for any income
tax on the earnings. This rule in GCourley cased40 wll,
however, apply only where two conditions are satisfied : (
1) the noney, for the | oss of which danmages are awarded,
woul d have been Subjected to tax as income; and (2) the
danages awarded to the plaintiff are not subject to tax in
his hands. (See : Chitty on Contracts, 26th Edn., Vol. 1,
pp. 1186-87, para 1841.)

40 (1955) '3 Al ER 796 : 1956 AC 185
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102. In _Hanover Shoe v. ~United Shoe Machinery v
Corpn. 41 the Court of Appeal had remanded the matter to the
District Court to take account of the additional taxes
Hanover woul d have paid for conputation of damages, on the
view that since only after-tax profits can be reinvested or
di stributed to sharehol ders, Hanover was damaged only to the
extent of the after-tax profits that it failed to receive.
The U. S. Suprene Court reversed the said decision of the
Court of Appeal and held that the District Court did not err
on the question of computation. ~The Court observed:

"As Hanover points out, since it will be taxed
when it recovers danages from United for both
t he actual and the trebled danmges, to

di m ni sh the actual damages by the amount of
the taxes that it would have paid had it
received greater profits in the years it was
damaged would be to apply a double deduction
for taxation, |eaving Hanover with | ess incone
than it wuld have had if United had not
injured it." (p. 1247)
103. Since General Electric would be liable to pay U S. tax
on the ampbunt of conpensatory damages awarded wunder item
Nos. 2 and 4 of the Award, it cannot be said that there
woul d be unjust enrichment by General Electric on account of
non-deduction of U S. tax payable on the amount of regular
i nterest and del i nquent i nterest whi e assessi ng
conpensat ory danages under item Nos. 2 and 4.
104. As regards ampunt of delinquent interest awarded under
itemNo. 3, it has been submitted that since interest is not
payable under the <contract in respect of the period
subsequent to the date of maturity of the prom ssory notes,
the award of delinquent interest for the said period would
result in unjust enrichnent. This argunent about liability
for such interest has al ready been considered by us and we
have found that under the contract interest is payable for
the period subsequent to the maturity of the pronissory
notes till paynent. There is, therefore, no substance in
the contention about unjust enrichment on this account.
Wth regard to the award of delinquent interest Linder item
No. 3 and conpensatory danages on the delinquent interest
under itemMNo. 4 it has been contended that in view of the
agr eenment between General Electric and Renusagar for
reschedul ing of the instal nents Renusagar were not required
to pay the instalnents as per the original schedule and,
therefore, Renusagar could not be held liable for interest
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for delayed paynent of the instalnents which fall due till
August 1, 1969, and they could not also be saddled with
conpensatory danmages for non-paynent of instalnents that
fall due till August 1, 1969 as per the original schedule.
We have dealt with the effect of order of the CGovernment of
I ndi a dated August 1, 1969, refusing to give its approval to
the proposed arrangenment for rescheduling of paynment of
instalments and we have held that as a result of such
refusal the original contract regardi ng paynent of those
i nstal ments woul d revive and Renusagar were required to pay
the instalnents in accordance with the terms of the said
contract and were required to pay interest for delayed
paynment of those instalnents and therefore, it cannot be
said that award of delinquent interest for the period during
whi ch the matter was pending consideration wth t he
Government of India, would result in unjust enrichment of
CGeneral Electric.

41 20 L Ed 2d 1231 : 392 US 481 (1968)
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105. As ‘regards item No. 7 relating to costs, the case of
Renusagar i s that the costs awarded by the arbitrators are
excessive and unconscionable and further that the costs
incurred in relationto the litigation in India, which has
been found i nadm ssi'ble earlier by the Arbitral Tribunal has
been included in/'thecosts of arbitration that have been
awarded resulting in unjust enrichnment of General Electric.
We have considered this objection of Renusagar and we do not
feel that it can be'a ground for refusal of enforcement of
award under Section 7(1)(b)(ii) of the Foreign Awards Act.
106. For the reasons -aforesaid, none of ~the objections
rai sed by Renusagar agai nst the enforcenent of the award
under Section 7(1)(b)(ii) of the Foreign Awards Act for the
reason that such enforcenent is contrary to public policy of
India nerits acceptance.

VI. Relevant date for conversion of~ the amount awarded
front foreign currency to Indian currency

107. In the field of conflict of ([l aws nbney serves,’ a two-
fold function, viz., (i) as a nmeans of neasurenent; and (ii)

medi um of paynent. The currency in which a debt is
expressed or a liability to pay danmages is —calculated is
called the " npbney of account" or "money of contract"” _or

"money of measurement” and the currency in which the -said
debt or liability is to be discharged is called the " noney
of payment". The noney of account is to be ascertained from
the terms of the contract construed in accordance with the
proper law of the contract and the noney  of paynent is
determ ned by the law of the country in which such debt or
l[iability is payable i.e. lex loci solutionis. (See : Dicey
& Morris, The Conflict of Laws, 11 th Edn., Vol. 2,  Rules
209 and 210.)

108. Where the noney of account and the noney of paynent are
not identical the amount of units of the currency of account
owed by the debtor must, by an exchange operation, be
translated into the currency in which he is obliged to  pay.
This is a matter of substance and the rate of exchange for
such conversion is determned by the proper law of the
contract or the law governing the liability. (See : Dicey &
Morris, The Conflict of Laws pp. 1442 and 1453.) By this
process t he guantum of the nmonetary obl i gation is
det er m ned. The questions relating to conversion of
currency often arise at the stage of discharge of the
nonetary obligation when the debtor nmakes the paynent in a
currency other than the noney of paynment. Such conversion
is to be nmade on the basis of the exchange rate prevailing
on the date of payment at the place of paynent. (See : Dicey
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& Morris, The Conflict of Laws, Rule 210(2) at pp. 1453-54;
Mann: The Legal Aspect of Mney, 5th Edn., p. 323.)
Conversion of the currency is also necessary in cases where

| egal proceedings have to be instituted by the creditor. 1In
some | egal systens the judgment can be given by the courts
in the currency of that country only and, therefore, it

becomes necessary to convert the nonetary obligation into
the currency of that country at the tinme of institution of
the legal proceedings. The exchange for such conversion

will depend on the lex fori, i.e., the law of the forum and
in many |egal systens it is the date the cause of action
arose, i.e., the date of breach while in sone systens it 1is
the date of judgnent. In legal systens where it 1is
perm ssible to obtain a judgnent in foreign currency

conversion woul d be necessary at the stage of enforcenent or
execution of the judgment. — Sane problemwould arise when a

judgnent of a foreign court is sought to be enforced. The
rel evant date for applying the
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exchange rate for such conversi on depends upon the lex for,
i.e., the lawof the forumbecause it is a natter relating
to the procedure. (See :  Cheshire & North, Private

International Law, 12th Edn., p. 106.) Wat applies to
enforcenent of judgnents equally applies to enforcement of
arbitral awards

109. In the instant case, there is no dispute that the noney
of account as well as the noney of paynent  is the saneg,
nanely, U S. dollar. Here, the question of ‘convertibility
fromU S. dollars to Indian rupees arises in the context of
enforcenent of the award of the Arbitral Tribunal which is
in US. dollars. W are, therefore, required to exani ne the
position under the Indian law with reference 'to conversion
of foreign currency into Indian currency at the stage of
enforcenent of a judgnment or award-in foreign currency.

110. Prior to 1975, the law in England, was that an
English court will not give judgnent for the paynent of an
amount expressed in foreign currency and the anount of any
foreign currency had to be converted in sterling on or
before the date of judgnent and the date for the purpose of
such conversion was the date when the cause of action arose.
This was the |law |laid down by the House of Lords-in United
Rai | ways of Havana & Regla Warehouses Ltd., Re42. Thi s
deci sion was overruled by the House of Lords (by najority)
in 1975 in Mliangos v. Ceorge Frank (Textiles) Ltd.43 1In
that case, a Swiss seller had agreed to supply English
buyers with goods at a price expressed in the contract in
Swi ss francs. The goods and invoices were delivered but the
price was not paid and bills of exchange drawn in
Switzerland and accepted by the buyers were dishonoured on
presentation. The seller brought action in England  wherein
he claimed the sums due in Swiss francs. Oiiginally he had
asked for conversion of Swiss francs into sterling ‘at the
breach date in view of the law laid down in United Railways
of Havana, Re, case42 but subsequently in view of the
decision of the Court of Appeal in Schorsch Meier G mb.H
v. Hennin44 the seller anended his statenent of claimso as
to claim the anobunt due to himin Swiss francs as an
alternative to clainmng judgnment in sterling. Bristow, J.
gave judgnment for the noneys due expressed in sterling,
hol ding that the rule that the English courts could express
their judgrments only in sterling had not been altered either
by Parliament or by any decision of the House of Lords. The
Court of Appeal reversed the said decision and, follow ng
Schorsch Meier Gmb.H v. Hennin44 gave judgnent for the
seller ordering the buyers to pay the sum due in Swss
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francs, or the equivalent in sterling at the tinme of
payment. Affirm ng the said decision of the Court of Appea
and departing from its earlier decision in the Havana
Rai | ways case42 the House of Lords has held that it was
legitimate for the House of Lords to depart fromthe "breach
date conversion” rule and recognise that an English court
was entitled to give judgnent for a sumof noney expressed
in a foreign currency in the case of obligations of a nopney
character to pay foreign currency arising under a contract,
the proper |aw of which was that of a foreign country and
where the noney of account and paynent is that of that
country, or possibly of some other country but not of the
United Kingdom It was further held that the claimhad to
be specifically for the

42 1961 AC 1007 : (1960) 2 Al ER 332 sub nom Tonki nson v.
Fi rst Pennsyl vani a Banki ng-and Trust Co.

43 1976 AC 443: (1975) 3 Al ER 801

44 1975 B 416: (1975) 1 Al  ER 152
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foreign currency or its sterling equivalent and t he
conversion_ shall be at the date of paynent, i.e., the date

when the courts authorise enforcenment of the judgment in
terns of sterling. The said decision was, however, confined
in its application to foreign noney obligations and the
court left open for future discussion the question whether
the rule applying to noney obligations should apply as
regards clains for danages for breach of contract or for
tort. In his dissenting opinion, Lord Sinon, has reiterated
the law laid down in Havana Rai lways case 42. it nmay be of
interest to note that Lord WIlberforce, who gave the |eading
speech in MIliangos case 43 ~-had appeared in Havana Rail way

case 42 but failed to persuad the House of 'Lords to
accept his contention. He, however, succeeded 15 vyears
later, in having his views accepted by the House of Lords.

Subsequently in Services Europe Atlantique Sud (Seas) of
Paris v. Stockhol ns Rederiaktiebolag Svea of Stockhol nd5
the House of Lords has extended the rule laid /down in
M liangos case 43 to clains for damages for tort and breach
of contract. The rule laid dowm in MIliangos case 43 has
been held to be applicable to an action at commopn lLaw on a
foreign judgnent (See : Dicey & Mrris, The Conflict  of
Laws, 11 th Edn., Vol. 2, p. 146 1.) In relation to arbitra
awards the matter had come up before the Court of Appeal in
Jugosl avenska (Qceanska Plovidba v. Castle Investnent Co.
InC.46 wherein it was held that an award could be nmade by
the arbitrators in England in terns of U S. ‘dollar and that
the same could be enforced by converting the foreign
currency into sterling at the rate prevailing at the date of
the award. Wile referring the said deci si on, Lord
Wl berforce, in MIliangos case 43 has said:
“In the case of arbitration, there may be a
m nor discrepancy, if the practice which is
apparently adopted (see the Jugosl| avenska
case(46) remains as it is, but I can see no
reason why, if desired, that practice should
not be adjusted so as to enable conversion to
be nade as at the date when | eave to enforce
in sterling is given." (p. 469)
111. The inpact of MIiangos case43 was not confined to the
British shores. It has been felt across the Atlantic and
there is a perceptible change in the law in Canada as well
as in the United States.
112. Following the law in England, the Suprene Court of
Canada had applied the breach date rule for converting
foreign currency into Canadian dollar in two earlier
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deci sions. (See : The Custodian v. Bhucher47; Gatineau Power
Co. v. Crown Life Insurance Co.48) But subsequent to
M liangos cas43 Carruthers J. of the High Court of Ontario,
in Batavia Tines Publishing Co. v. Davis49 applied the
judgrment date rule in a suit for enforcenent of a foreign
judgrment. Distinguishing the earlier judgments of the
Suprenme Court as dealing with actions based on the origina
cause of action, the |learned judge held that in a proceeding
to enforce a foreign judgnent he was free to adopt that
conversion date which in his view "avoids an injustice" and

is "in step with comercial needs". The said judgment was
affirmed by the Court of Appeal.50 In dinton v.
45 1979 AC 685 : (1979) 1 Al ER 421 sub nom

El eftherotria (M V.) (Oamers) v. Despina (M V.) (Oaners)
sub nom Despina R The
46 1974 B 292 :(1973) 3 Al ER 498
47 1927 SCR 420, 427 (Can)
48 1945 SCR 655, 658 (Can)
49 1978 DLR 3d 144
50 (1980) 102 DLR (3d) 192
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Ford51 the Court of Appeal of Ontario affirmed the order of
the trial Judge applying the rate prevailing at the date of
the Statenent of Caimon the view that in awarding judgnent
on a foreign judgnment the trial Judge should be free to
adopt a date for the conversion of foreign currency into
donmestic currency which avoids injustice and which is in
step with conmercial needs.
113. The federal lawin the United States is
thus explained by Prof. F.A _Nann
"Where the breach or wong occurred in a
foreign country (especially by non-paynent of
noney due there), the damages are neasured in
the currency of that country and the dollar
equi val ent cal culated at the rate of exchange
obtaining at the date of judgnent can be
recovered; where the breach or wong /occurred
in the United States (especially by non-
paynment of foreign noney due there), the
danages, being neasured in dollars, are to be
converted at the rate of exchange of the date
of breach or wong."
(Mann: Legal Aspects of Mpney, 5th- Edn.
p. 347)
114. According to the |earned author the first part of the
above statenent is based on the decision of the U S.~ Supremne
Court in Deutsche Bank Filiale Nurenberg v. Hunmphrey52 and
the latter part of the statenment is supported by the
decision of the U S. Supreme Court in H cks v. Quinness53.
115. Most of the States, including the State of New York
(till recently), followthe old English rule and apply the
rate of exchange prevailing at the date of breach. 'In the
State of New York, however, there has been a departure in
some cases where the judgnent-date rule has been applied.
(See : John S. Metcalf Co. v. Mayer54 and Sirie v.
Codfrey55.) Even in the matter of application of the breach
date rule in actions for enforcement of a foreign judgnent,
the New York courts have applied the breach date rule with
effect fromthe date of the judgment sought to be enforced.
In Indag v. Irridelco Corpn.56 one of the cases on which
reliance was placed by Shri Venugopal, the action was
brought to enforce a judgnent entered in favour of the
plaintiff by the courts of Switzerland and the United States
District Court in New York held that the date of entry of
Swi ss judgnent, rather than the date of breach of underlying
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obligation, i.e., its agreenment to repay certain notes, was
controlling as to application of breach-day conversion rule.
It was held that the date of award for damages by Cantona
Court was the relevant date for application of breach date
conversion rule even though that judgnent was subsequently
appeal ed. In taking this view, the Court relied upon the
decision in Conpetex S.A v. Lalord57. It appears that the
provisions in this regard contained in Section 27 of the
Judiciary Law of the State of New York have now been anended
in 1987. FEarlier Section 27 provided that all judgnents or
decrees rendered by any court for any debt, damages or
costs, all executions issued thereupon, and all accounts
arising fromjudicial proceedings shall be conputed, as near
as may be, in U S.
51  (1982) 137 DLR 3d 192
52 272 US 517 : 71 L Ed 383 (1926)
53 269 US 71 : 70 L Ed 168 (1925)
54  (1925) 211 NY Supp 53
55  (1921) 188 NY Supp 52
56  (1987) 658 F Supp 763
57 (1986) 783 F 2d 333
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dollars and cents, rejecting lesser fractions, and no
j udgrment or other proceedi ng, shall be considered erroneous
for such neans. Section 27 as anended reads as under
"27. (a) Except as provided ‘in sub-division
(b) ' of this section, judgnments and accounts
nmust ‘be conputed in dollars and cents. |n al
j udgrments or decrees rendered by any court for
any debt, damages or costs, ~all executions
i ssued thereupon, and all ~accounts arising
from judicial proceedings shall be conputed,
as near as may be, in U'S dollars and ' cents,
rejecting |l esser fractions, and no judgnent or
ot her pr oceedi ng, shal | be consi der ed
erroneous for such neans.
(b) In any case in/which the cause of action
is based upon an obligation denominated in a
currency other than currency of the ‘United
States, a court shall - render or enter a
judgrment or decree in the foreign currency of
the underlying obligation. ~Such judgnment or
decree shall be converted into currency of the
United States at the rate of exchange
prevailing on the date of- entry of t he
j udgrment or decree."
116. As a result of this amendnent, instead of breach-date
rule which was prevailing earlier the judgnent-date rul e has
been introduced. This anmendnent cane into operation on July
20, 1987. It was introduced at the request of New York
State Bar Association and the Erie County Bar Association
and it was supported by the Association of the Bar ‘of the
Cty of New York. According to the chairman of the
Conmittee on International Trade and Transactions of the New
York State Bar Association the said amendnment was necessary
because in view of the decision of House of Lords in
M liangos case 43 " a nunber of transactions which would
otherwise be governed by New York law, and, i nvol ve
prof essional and financial advisors in New York, have been
structured in England and covered by English | aw
117. In India, the lawrelating to conversion of foreign
currency into Indian currency in the matter of enforcenent
of judgnments or awards is governed by the decision of this
Court in Forasol case 4. That case arose out of a contract
bet ween Forasol, a foreign conpany and the G| and Natura
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Gas Commi ssion, a Governnent of I|ndia Undertaking. Certain
di sputes arose between the parties which were referred to
arbitration in accordance wth the arbitration cl ause
contained in the contract. The said arbitration was
governed by the Indian Arbitration Act, 1940. The award
directed certain paynments to be nade in French francs but
did not specify the rate of exchange at which the French
francs were to be converted into |Indian rupees. Proceedings
were initiated ill Delhi H gh Court for passing a decree in
terns of the award and a question arose as to the exchange
rate for conversion of French francs into Indian rupees.
This Court examined the question with reference to the
fol | owi ng dates:

(1) the date when the amobunt becone due and

payabl e;

(2) the date  of the conmencenent of the

action;

(3) the date of the decree;

(4) the date when the court orders execution

to issue; and

(5) the date when the decretal amount s

paid or realised
118. The court also pointed out that in a case where a
deci sion has been passed by the court in ternms of an award
made in a foreign currency a sixth date, nanely, the date of
award al so enters the conpetition. As there was |ack of
702
authority of any Indian court, this Court has considered the
deci sion of English Courts including the MIiangos case43.
119. The first date, i.e., the date when the ambunt becamne
due and payable, was not accepted by the Court for the
reason that it cannot be said to be just, fair or equitable
because in a case where the rate of exchange has gone
against the plaintiff, the defendant escapes by paying a
| esser sumthan what he was bound to and thus is the gainer
by his default while in the converse case where the rate of
exchange has gone agai nst the defendant, the defendant would
be subject to a nuch greater burden than what he should
bear. The Court felt that the sane criticismwould apply to
t he second of the dates, nanely, the date of the
commencement of the action or suit because suits are not
often di sposed of for an unconscionably long tinme and if we
take into account the tinme that would be spent in appeals,
further appeals, and revision and review applications which
may be filed, the longevity of the litigation is doubled, if
not tripled, so that none can with any certainty  predict
even a probable date for its termnation. As regards the
third date, nanely, the date of the decree, the Court
observed that a decree crystallizes the anount " payable by
the defendant to the plaintiff and it is the decree /which
entities the judgnent-creditor to recover the judgnment debt
through the processes of law Dealing with the objection
that the date of tile decree of the trial court is not fina
decree for there may be appeals or other proceedi ngs against
it in superior courts and by the tinme the matter is finally
determ ned, the rate of exchange prevailing on that date may
be nowhere near that which prevailed at the date of the
decree of the trial court, it was observed that this
difficulty is easily overcome by selecting the date when the
action is finally disposed of, in the sense that the decree
becomes final and binding between the parties after al
renedi es against it are exhausted. As regards the fourth
date, i.e., the date when the court orders execution to
issue, it was felt that execution of a decree is not a
simple matter because it involves execution of a noney
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decree and the judgment-debtor’s property has to be attached
and pendi ng attachment a third party, at tinmes set up by the
j udgrent - debtor, may prefer a claimto the attached property
which wll have to be investigated and determined by the
executing court and even where no claimis preferred the
attached property cannot be brought to sale i mediately and
certain formalities have to be conplied with and even after
the sale has taken place, the judgnment debtor may further
hold up the receipt of the sale proceeds by the decree-
hol der by raising objection to the conduct of the sale and
at times, a fresh auction sale may be have to be held if the
aucti on-purchaser commts default in paying the bal ance of
the purchase price and a considerable time would thus el apse
between the date when the court orders execution to issue
and the date of the receipt of the sale proceeds by the
decr ee- hol der. It was al so pointed out that at tines the
judgrment debt is-not recovered in full when the attached
property is sold in execution and further application for
execution may becone necessary and this would lead to an
anonal ous position for the Court would have to fix the rate
of exchange, which may be different from each application
for execution. A further difficulty that was pointed out by
the court was that execution can only issue for a sum
expressed in Indian currency and it cannot be for a sum
which would be determined and fixed by the executing court
at the tinme of granting an execution  application. Wth
regard to the fifth date, namely, the date of paynment, the
Court felt that there were three practical and procedura
703
difficulties nanely, paynent of court fees, the pecuniary
l[imts of the jurisdiction of courts and execution. Keeping
in view the considerations referred to above, this Court
declined to adopt the rule laid down'in M1iangos case 43
and held that it would be fair to both the parties to take
the date of passing the decree, i.e., the date of judgnent.
The said date was also held applicable to a case where a
decree is nade in ternms of an awnard made in a foreign
currency.
120. The practice which ought to be followed in suits in
which a sumof noney expressed in a foreign - currency can
legitimately be clainmed by the plaintiff and decreed by the
court, has been thus indicated:
" the plaintiff, who has not received the
amount due to himin a foreign currency and,
therefore, desires to seek the assistance of
the court to recover that amount, has two
courses open to him He can either claim the
amount due to himin Indian currency or in the

foreign currency inwhich it was payable.

he chooses the first alternative, he.can only
sue for that amount as converted into |ndian
rupees and his prayer in the plaint can only
be for a sumin Indian currency. For . this
purpose, the plaintiff would have to convert
the foreign currency ambunt due to him into
I ndi an rupees. He can do so either at the
rate of exchange prevailing on the date when
the anmpbunt becane payable for he was entitled
to receive the anount oil that date or, at his
option, at the rate of exchange prevailing on
the date of the filing of the suit because
that is the date on which he is seeking the
assistance of the court for recovering the
amount due to him In either event, the
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valuation of the suit for the purposes of

Court-fees and the pecuniary limt of the
jurisdiction of the court will be the anount
in Indian currency clained in the suit. The

plaintiff may, however, choose the second
course open to him and claim in foreign
currency the anount due to him In such a
suit, the proper prayer for the plaintiff to
make in his plaint would be for a decree that
the defendant do pay to him the foreign
currency sumclained in the plaint subject to
the perm ssion of the concerned authorities
under the Foreign Exchange Regulation Act,
1973, being granted and that in the event of
the foreign exchange authorities not granting
the requi site perm ssion or the defendant not
wanting to make paynment in foreign currency
even though such perm ssion has been granted
or the defendant not nmaking paynment in foreign
currency or in Indian rupees, whether such
perm ssion _has been —granted or not, t he
def endant ~do pay to the plaintiff the rupee
equi val ent of 'the foreign currency sum cl ai ned
at the rate of exchange prevailing on the date
of the judgnent. For the purposes of court-
fees and jurisdiction the plaintiff should,
however, value his claim in the suit by
converting the foreign currency sum clai ned by
himinto Indian rupees at the rate of exchange
prevailing on the date of thefiling of the
suit or the date nearest” or nost nearly
preceding such date, stating in his plaint
what such rate of exchange is. He " shoul d
further give an undertaking in the plaint that
he would meke good the deficiency in the

court-fees, if any, if at the date of the
j udgrent , at the rate of exchange t hen
prevailing, the ‘rupee equivalent of the

foreign currency sumdecreed is higher than
that nmentioned in the plaint for the purposes

of court-fees and jurisdiction. At the
hearing of such a suit, before passing the
decree, the court should call upon t he

plaintiff to prove the rate of exchange
prevailing on the date of the judgnment or on
the date nearest or nost nearly preceding the
date of the judgnment. |If necessary, after
delivering judgment on all other issues, the
court may stand over the rest of the |udgnent
and the passing of the, decree
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and adjourn the matter to enable the plaintiff
to prove such rate of exchange. The decree to
be passed by the court should be one which
orders the defendant to pay to the plaintiff
the foreign currency sum adj udged by the court
subject to the requisite pernission of the
concer ned authorities under t he For ei gn
Exchange Regul ati on Act, 1973, being granted,
and in the event of the Foreign Exchange
authorities not granting t he requisite
perm ssion or the defendant not wanting to
nmake paynment in foreign currency even though
such pernmission has been granted or the
def endant not naking paynment in foreign
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currency or in Indian rupees, whether such
perm ssion has been granted or not, t he
equi val ent of such foreign currency sum
converted into Indian rupees at the rate of
exchange proved before the court as aforesaid.

In the event of the decree being challenged in
appeal or other proceedi ngs and such appeal or
ot her proceedi ngs being decided in whole or in
part in favour of the plaintiff, the appellate
court or the court hearing the application in
the other proceedings challenging the decree
shoul d follow the same procedure as the tria

court for the purpose of ascertaining the rate
of exchange  prevailing on the date of its
appel l ate~ decree or of its order on such
application or  on the date nearest or nost
nearly preceding the date of such decree or

order. 1f such rate of exchange is different
from the rate in the decree which has been
chal | enged, the court should nake t he

necessary nodification wth respect to the
rate of exchange by its appellate decree or
final order. ~In all such cases, execution can
only i'ssue for the rupee equivalent specified
in the ‘decree, appellate decree or fina
order, / as the case nmay be. These questions,
of course, would not arise if pending appea
or other proceedi ngs adopted by the defendant
the decree has been executed or. the noney
thereunder received by the plaintiff.” (pp.
587-589)

121. Referring to arbitrations, this Court
has held that, on principle, there can be and
shoul d be no difference between an award nade
by arbitrators or an unpire and a decree of a
court and has observed:

"In the type of cases we are concerned wth
here just as the courts have power to nake a
decree for a sumof nbney expressed’ in a
foreign currency subject to the Ilimtations
and conditions we have set out above, the
arbitrators or unpire have the power to -make
an award for a sumof noney expressed in  a
foreign currency. The arbitrators or wunpire

shoul d, however, provide in the award for  th

rate of exchange at which the sumawarded in a
foreign currency should be converted in._ the
events nentioned above. This may be done by
the arbitrators or unpire taking either the
rate of exchange prevailing on the date of the
award or the date nearest or nost  nearly
precedi ng the date of the award or by
directing that the rate of exchange at which
conversion is to be made would be the date
when the court pronounces judgnment according
to the award and passes the decree in terms
thereof or the date nearest or nobst nearly
preceding the date of the judgnent as the
court nmay determne. |If the arbitrators or
unpire omt to provide for the rate of
conversion, this would not by itself be
sufficient to invalidate the award. The court
may either renit the award under Section 16 of
the Arbitration Act, 1940, for the purpose of
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fixing the date of conversion or may do so
itself taking the date of conversion as the
date of its judgnent or the date nearest or
nost nearly preceding it, follow ng t he
procedure outlined above for the purpose of
proof of the rate of exchange prevailing on

such date. If however, the person liable
under such an award
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desires to make payment of the sumin foreign
currency awarded by the arbitrators or unpire
without the award being nade a rule of the
court, he would be at liberty to do so after
obtaining the requisite permission of the
concerned authorities under the FERA." (pp
589- 590)
122. Wil e passing the decision.in terns of U S. dollars the
| earned” Single Judge has not considered the matter of
conversion of ‘US dollars into Indian currency. The D vision
Bench has, however, adverted to this aspect and applying the
law | ai d down-in Forasol case4 the decree has been passed in
terns of US dollars as well as Indian rupees on the basis of
the rupee-doll ar exchange rate prevailing on the date of the
decree passed by the |learned Single Judge. The said date
was applied for the reason, that according to the Division
Bench the letters patent appeal filed by Renusagar was not
mai nt ai nabl e.
123. It appears that both the parties are not satisfied
with said view of the Division Bench of the Hgh Court in
appl yi ng the decision.in Forasol cased4 to the present case.
124. Shri  Venugopal has urged that in Forasol ~—case4 this
Court was dealing with the enforcenent of an award  governed
by the Indian Arbitration Act and that the principles laid
down in the said decision cannot be applied to the ' present
case arising out of a foreign award which is not governed by
the provisions of the Indian Arbitration Act but is"
governed by the provisions of the Foreign Awards Act. It is
no doubt true that in the Forasol case4 this Court was
dealing with an award governed by Indian Arbitration Act but
that does not affect the applicability of the said decision
to proceedi ngs for enforcenent of a foreign award-in |ndian
courts because the matter of conversion of foreign currency
into Indian currency at the stage of enforcenent of an award
is governed by the sanme principle irrespective of the fact
whet her the award is governed by the Indian Arbitration Act
or a foreign award governed by the Foreign Awards Act.
Mor eover the position has been nade clear by Section 4(1) of
the Foreign Awards Act which | ays down that a foreign award
shall subject to the provisions of this Act be enforceable
inlindia as if it were an award nade on a matter referred to
arbitration in India. The said provision equates a- foreign
award to an Indian award for the purpose of enforcenent with
the exception that such enforcenent will be subject to the
provisions of the Foreign Awards Act. There is nothing in
the provisions of the Foreign Awards Act whi ch excludes the
applicability of the principles |laid down in Forasol case4
with regard to enforcenent of foreign awards. In our
opi nion, therefore, the enforcenent of the award in the
instant case is governed by the lawlaid dowmm in Foraso
case4.
125. Shri  Venugopal has further urged that the matter of
conversion of foreign currency and the rate of exchange for
such conversion is not a matter of procedure but is a matter
of substance and it is governed by the proper |law and that
since the contract as well as performance of the contract
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are both governed by the New York |aw, the breach-date rule
which was applicable in the State of New York at the
relevant tine, should be applied for the purpose of
ascertaining the exchange rate for conversion of US.
dollars into |Indian rupees and that the rule in Foraso

case4 can have no application to the present case. Shr

Venugopal has in this regard placed reliance on certain
observations in Legal Aspects of Mney by F.A Mann, 5th
Edn. at pp. 326-327 and The Conflict of Laws by Dicey &

Morris, 11th Edn., Vol. 1I, p. 1454. W are unable to agree
with this subm ssion of Shri Venugopal. The nmanner in which
the court should
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pass the decree in a case where a foreign award is sought to
be enforced is a natter of procedure and not of substance
and is governed by lex fori, i.e., the law of the forum
The rule laid downin MIliangos case43 has been described as
a rule of procedure. (See : Services Europe Atlantique Sud
(Seas) | of Paris v. Stockholns Rederiaktiebolag Svea of
St ockhol 845 at p. 704; ~ Cheshire & North, Private
International —Law, 12th “Edn.,  p.~ 100). For the sane
reasons, the principles laiddown in Forasol case4 nust be
held to be rule of procedural |aw and would be applicable to
the proceedings for ‘enforcenment of a foreign award under the
Forei gn Awards Act.

126. The passage from Legal Aspects of Mney

by F. A Mann, on which reliance has been pl ace

by Shri Venugopal reads thus:

"This si-tuation i nvol ves t wo di stinct
guestions:  _which is the legal -system that
determ nes whether there exists a right or a
duty to convert the noney of -account into the
(local) money of payment? ~VWiich is the ' |ega
system that governs the nmechanics of the
conversion (the type of the rate of exchange
to be enployed, tile date and the place wth
reference to which the rate is to be
ascertai ned)?

As regards the first point it is necessary to
repeat that, except in unusual circunstances,
the creditor suffers no prejudice from paynent
in the noneta loci solutionis. I't i's
suggested, therefore, that in general, i.e.
where no problemof construction arises, the
guestion of the right or duty of conversion
may be treated as one relating to the node of
per formance and, consequently, subject to the
lex loci solutionis. The decision on the
second point, however, is liable to -encroach
severely upon the substance of the obligation
whether the creditor who is entitled to be
paid 1000 Spanish pesetas in G braltar  nust
accept the pound equival ent cal cul ated at the
rate of peseta notes or of cable transfers to
Madrid, or calculated with reference to the
rate prevailing at the date of naturity or
paynment, or calculated at the Ghbraltar or
Madrid rate these are substantial matters on
whi ch the quantum eventually received by the
creditor depends, if paynent is not nade in
actual pesetas. These aspects, therefore,
cannot be described as relating nmerely to the
node of performance, but ought to be subject
to the proper law of the contract." (pp. 326-
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327)
127. W find that in the said passage which falls in Chapter
XI relating to "The Paynment of Foreign Mney bligations"
the learned author is dealing with the conversion of the
nmoney of account to the nobney of payment and he has not
considered the matter of convertibility of the foreign
currency at the stage of enforcenment of a judgnent or award.
We have already indicated that convertibility of the noney
of account into the noney of payment involves determ nation
of the liability and is a matter of substance governed by
tile proper laws of contract. This question arises prior to
the stage of the judgnment or award. Here we are dealing
with a case where the award has already been made and is
sought to be enforced in India and the question is about the
conversion of the foreign currency in which the award has
been nmade into Indian currency. This question has been
dealt with by Dr F.A Mann in Chapter Xl| relating to "The
Institution of Legal Proceedings and its effect upon Foreign
Money ol i'gations" and the | earned author has stated:
" 1t is now clear that English law does not
require any foreign noney obligation to be
converted “into sterling for the purpose of
instituting
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pr oceedi ngs or of the judgnent; on the
contrary, where the plaintiff clainms a sum of
foreign noney, he is both entitled and bound
to apply for judgmentin ternms of such foreign
nmoney « and it is only at the stage of paynent
or enforcenment that conversion into sterling
at the rate of exchange then prevailing takes
pl ace. This is so whether theclaim is for
paynment of a specific sum contractual ly due or
for damages for breach of contract or tort or
for a just sumdue in respect of unjustified
enrichment or for restitution. Nor does it
matter whether the contract sued ‘upon is
governed by English or by foreign law. Nor is
it necessary to ask for specific ~perfornmance

rather than paynment:. in_ either case the
defendant will be ordered to pay foreign
noney. Moreover an award in an Engli sh

arbitration nmmy be expressed and enforced in
foreign currency and a foreign award or
j udgrment so expressed may be enforced like the
English award or judgnent." (p. 352)

128. The entire position has been thus sumred
up by Dr Mann:

"As regards the date with reference to  which
the rate of

exchange is to be ascertained, the lawis to a
| ar ge extent

settl ed. In connection with conversion for
the purpose of proceedings the paynent-date
rul e is firmy est abl i shed. Qut si de
pr oceedi ngs t he dat e depends on t he

construction of the contract, but there exists
a strong tendency to apply the paynent-date
rule.” (p. 436)

129. Sanme is the position with regard to the
passage at p. 1454 of The Conflict of Laws by
Dicey & Mrris, 11th Edn., Vol. 11, which
reads thus:

"The quantum of noney tokens to be tendered
is, however, always a matter of substance and
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not a question of the nmanner of perfornmance.
Hence it should always be governed by the
proper law, irrespective of the place of
paynment." (p. 1454)

130. The said passage falls under Rule 210
relating to discharge of foreign currency
obligations which is in follow ng termns:

"210. Irrespective of the currency in which a
debt is expressed or damages are calcul ated

(money of account), the currency in which

debt or liability can and nust be discharged
(money of paynent) is determ ned by the | aw of
the country in which such debt or liability is
payabl e, but (senble) the rate of exchange at
whi ch the noney of account rmust be converted
intothe nmoney of paynent is determ ned by the
proper law of the contract or other |aw
governing the liability.
If ~a sum of noney expressed in a foreign
currency is payable in England, it nay be paid
either inunits of the noney of account or in
sterling at the rate of exchange at which
units of the foreign | egal tender can, on the
day 'when the noney is paid, be bought in
London /in a recogni sed and accessi ble narket,
irrespective of any official rate of exchange
between that currency and sterling. Quaere,
whet her ‘this rate of exchange al so applies if
English law is  not the proper law of the
contract.™
At the beginning of the corment on the said rule, it has
been stated: "This Rule deals with the question whether a
debtor has, by meking a paynment in~ a given currency
di scharged the debt. The effect of proceedings in English
court on a foreign currency obligation is not considered in
this rule but in Rule 21 1." (pp. 1453-54). Thi's 'woul d
indicate that the observations relied upon (at p. / 1454)
whi ch follow this statenent have no bearing to t he
proceedings in a court on
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foreign currency obligations and have to be confined to
paynments by a debtor in discharge of the debt.
Reconsi deration of Forasol Case
131. Shri  Shanti Bhushan al so does not wish togo by the
principles laid dowm in Forasol case4 and has subnitted that
the exchange rate for conversion of foreign currency to
Indian currency should be that prevailing on the date of
actual paynment and that the law |aid down in Forasol = case4
that the conversion should be on the basis of exchange rate
prevailing on the date of judgnment does not lay “down the
correct law and that it needs reconsideration. In this
regard Shri Shanti Bhushan has urged that the purpose of the
rule relating to conversion of foreign currency into Indian
rupees at the stage of enforcement of a foreign award shoul d
be to ensure that the anpunt that has been awarded under the
award in foreign currency is available in full to the
creditor and this can be achieved only if the exchange rate
for the purpose of such conversion is that prevailing on the
date of paynent as held by the House of Lords in MIiangos
case43. According to Shri Shanti Bhushan the practical and
procedural difficulties pointed out by this Court for
rejecting the date of, paynment rule are not of such
significance so as to render the said rule inapplicable.
Shri Shanti Bhushan has also relied on the foll owi ng passage
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from The Conflict of Laws by Dicey & Morris:
"I'f a debt or other liability expressed in a
foreign currency is payable in England, the
debtor rmay tender pounds in discharge. Thi s
is ’'primarily a rule of construction’ which
was ’'understandable at a tine when foreign
exchange was freely obtainable’. Were this
is not the case, the rule my defeat the
intention of the parties, and it may therefore
"require reconsideration. Despite a nunber of
dicta to the contrary, the debtor may also
di scharge his liability by tendering the
foreign currency in specie, but the creditor

cannot conpel him to do so. The rate of
exchange to be applied is that of the day when
the debt is paid." (11th Edn., Vol. II, p.
1454)

132. These observations have been made in
comment under Rule 210 and, as pointed out
earlier, the said rule relates to paynent nade
by a debtor in discharge of the debt and does
not deal ~with proceedings in courts for
enforcenent of foreign currency obligations
whi ch ‘have been dealt with in Rule 211, which
isin follow ng terns:
"211. (1) An English court can give judgnent
for an anpbunt expressed in foreign currency.
(2) For procedural reasons the anpbunt of the
judgnent. nust be converted into sterling
bef ore execution can be levied: The date for
conversion wi |l be the date of payment, i.e.,
the date when the court authorises enforcement
of the judgnment, unless sone other ‘date is
prescribed by statute."
133. As regards the subnissions of ~Shri Shanti | Bhushan
assailing the correctness of the decision in Forasol case4
it may be stated that even MIiangos case43 does not provide
for conversion on the basis of the exchange rate prevailing
on the date of actual paynment and it postul ates  conversion
on the basis of the date when the court aut hori ses
enforcenent of the judgment. The rule in MIliangos case43
has not been adopted in Section 27 of the Judiciary Act of
New York, as anended in 1987 and it provides that a judgnent
or decree in foreign currency shall be converted into
currency of the United States at the rate
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of exchange prevailing on the date of entry of the judgnent
or decree. "The Legislature’ s concern of how this could be
effected by a sheriff’ appears to be the reason for ' not
adopting the date of execution of the judgment in the
anmended provi si on. The practi cal and procedur a
difficulties pointed out by this Court in Forasol 'case 4
agai nst adopting the date of paynent cannot, therefore, be
i gnor ed. As at present advised, we are not satisfied that
the decision in Forasol case4 calls for reconsideration
Since this is the only question raised in CA No. 379/92
filed by General Electric, the said appeal must fail
VI, Interest pendente lite and future interest
134. In an international comrercial arbitration, Ilike any
donestic arbitration, the award of interest would fall under
the follow ng periods:
(i) period prior to the date of reference to
arbitration;
(ii) period during which the arbitration
pr oceedi ngs wer e pendi ng bef ore t he
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arbitrators

(iii) period fromthe date of award till the

date of institution of proceedings in a court

for enforcenent of the award;

(iv) period fromthe date of institution of

proceedings in a court till the passing of the

decree; and

(v) peri od subsequent to the decree till

paynent .
135. The interest in respect of the period covered by item
(i), namely, prior to the date of reference to arbitration
woul d be governed by the proper |aw of the contract and the
interest covered by itens (ii) and (iii), i.e., during the
pendency of the arbitral proceedi ngs and subsequent to the
award till the date of institution of the proceedings in the
court for the enforcement of the award woul d be governed by
the law governing the arbitral proceedings. These are
matters  which have to be dealt with by the arbitrators in
the award and the award in relation to these matters cannot
be questioned at the stage of enforcenment of the award. At
that stage the court is only required to deal with interest
covered by itenms (iv) and (v). The award of interest in
respect of these periods would be governed by lex fori,
i.e., the law of the forumwhere the award is sought to be
enforced. According to Alen Redfern and Martin Hunter "once
an arbitral award is enforced in a particular country as a
judgrment of a court, the arbitral post-award interest rate
may be overtaken by the rate applicable to civil judgnments."
[See : Redfern & Hunter, Law and Practice of ~ Internationa
Commercial Arbitration, 2nd Edn., p. 406.]
136. Moreover, Section 4(1) of the Forei gn Anwards Act |ays

down that the foreign award shall, subject to'the provisions
of this Act, be enforceable in India as if it were an award
made on a matter referred to arbitration in |India. The

provisions of the Arbitration Act, 1940 would, therefore,
apply in the matter of enforcenment of awards subject to the
provisions of the Foreign Awards Act. Wth regard to
interest, the following provision.is made in Section 29 of
the Indian Arbitration Act:

"Interest on Awards.- Were and insofar as

award is for the paynent of noney the Court

may in the decree order interest, from the

date of the decree at such rate as the Cour

deens reasonable, to be paid on the principa
sum as adjudged by the award and confirmed by
t he decree.”
137. Unlike Section 34 of the Code of Civil Procedure,
whereunder the Court can award interest for the  period of
pendency of the suit as well as for the
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peri od subsequent to the decree till realisation, Section 29
of the Arbitration Act enmpowers the court to award i nterest
from the date of decree only. 1t has, however, been held

that while passing a decree in terns of the award, the Court
can award interest for the period during which t he

proceedi ngs were pending in the Court, i.e., the period from
the date of institution of proceedings for the enforcenent
of the award in the court till the passing of the decree in
cases arising after the Interest Act, 1978. (See : Cujarat
Water Supply & Sewerage Board v. Unique Erectors (Qujarat)
(P) Ltd. 58

138. In the instant case, the Arbitral Tribunal has awarded
interest by way of conpensatory damages in respect of the
period prior to the date of reference as well as for the
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period covered by the arbitral proceedings up to March 31

1986. In respect of the period subsequent to March 31
1986, the Arbitral Tribunal has awarded interest only on
item No. 1 (regular interest), item No. 3 (delinquent
interest) and itemNo. 5 (costs of spare parts) wuntil the
payment . No direction with regard to the paynment of
i nterest pendente lite, i.e., for the period the proceedi ngs
were pending in the Bonbay H gh Court till the date of

decree as well as for the period subsequent to the decree,
has been given either by the | earned Single Judge or by the
Di vi sion Bench of the High Court. Taking into consideration
the facts and circunstances of the case we are not inclined
to interfere with that part of judgment of the H gh Court
and to award interest for the period the proceedings for
enforcenent of the award were pending in the Bonbay High
Court and in this Court.

139. Shri  Shanti Bhushan has, however, placed reliance on
the interimorder passed by this Court on February 21, 1990
whereby this Court stayed the operation of decree and order
under appeal subject to Renusagar depositing the sum
equi val ent _to one-half of the decretal ampunt cal culated as
on date and furnishing security to the satisfaction of the
Hi gh Court in respect of the bal ance of the decretal anpunt
and further directed that interest in respect of the rest of
t he one-half of / the decretal amount which was not
recoverabl e by General Electric by virtue of the said order
woul d be @10 per cent per annum cal cul ated fromthis day on
the entirety of the bal ance irrespective of the terns as to
the rate and node of cal culation of interest granted in or
permtted by the decree under appeal. Shri-Shanti Bhushan
has wurged that in viewof the said order  passed by this
Court on February 21, 1990, General Electric is entitled to
award of interest @10 per cent per annumon the decreta

anount after deducting the amounts deposited by Renusagar in
pursuance to the orders dated February 21, 1990 and Novemrber
6, 1990. The order dated February 21, 1990 was, in our
opinion, in the nature of an interlocutory order ‘and the
directions contained therein were also interlocutory in
nature which are subject to the final orders that are passed

in the appeals. We ought, here, to take notice of the
devel opnents in the international nonetary exchange system
insofar as |Indo Anmerican currencies are concerned. The

effect of these <changes in the exchange rates made a
| andsl i de change in the size of the financial obligations of

Renusagar under the Award. The liability thereunder in
ternms of Indian rupees virtually becane double. It is,
however, true that that so far General Electric is

concerned, it secures no nore than what the Award gave it in
terns of US. dollars. This judgnment assures to Genera
El ectric that quantumof U. S.

58 (1989) 1 SCC 532, 541-42: (1989) 1 SCR 318, 328
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currency. But the area of the discretion of the court is in
the interlocutory dispensation. W are, therefore, —not
inclined to award interest pendente lite, i.e., during the
pendency of the proceedings for enforcenent of the award in
the H gh Court as well as this Court and we hereby recal
the directions contained in the order dated February 21
1990 as regards paynent of interest on the balance of the
decretal anount. The award of interest for the period
subsequent to the date of passing of the award till the
passing of this judgnment in these appeals is, therefore,
confined to the period till the date of institution of the
proceedi ngs for enforcenent of the Arbitration Award in the
Bonbay Hi gh Court i.e. up to October 15, 1986.
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140. As regards future interest, we are inclined to take the
view that for the period subsequent to the date of this
j udgrment Renusagar should pay interest @18 per cent on the
decretal anount that remains due after adjusting the sum of
Rs 10, 69, 26,590 paid by Renusagar to General Electric in
pursuance to the directions given by this Court on February
21, 1990 and Novenber 6, 1990 till the paynent of the said
bal ance anmpunt.

I X. Adjustnent of the sumof Rs 10, 69, 26,590 deposited by
Renusagar agai nst the decretal anmount:

141. As indicated earlier, in pursuance to the orders of
this Court dated February 21, 1990, Renusagar deposited a
sum of Rs 9, 69, 26,590 on March 20, 1990 and a further anount
of Rs 1,00, 00,000 was deposited by Renusagar in pursuance to
the order dated Novenber 6, 1990 on Decenber 3, 1990. These

amounts have been wthdrawn by General Electric. The
guestion is how and at what rate the said anpunt should be
adj usted agai nst the decretal amount. It is not disputed

that on 'the date when the said deposits were nmade by
Renusagar. and were w thdrawn by General Electric, rupee-
dollar exchange rate was Rs 17 per. dollar. Shri  Shanti

Bhushan has, however, ~submitted that although CGenera

El ectric had wi thdrawn the anount deposited by Renusagar, it
was not able to use the sanme because the Reserve Bank of
India did not grant the permssion to General Electric to
remt the ampunt by converting the sanmeinto U S. dollars on
account of the pendency of these appeals in this Court. In
this regard, Shri Shanti Bhushan has pl aced before us copies
of the letters dated April 30, 1990, June 25, 1990,

Sept enber 10, 1990 and Novenber 29, 1990 of the Reserve Bank
of India. On the basis of the said letters, ~Shri Shanti

Bhushan has submitted that out of a sumof Rs 10.69 crores
which was received by CGeneral Electric it was permtted by
the Reserve Bank of India to utilise only Rs 3.52 crores for
nmeeting administrative and operational expenses of the
Liaison Ofice of General Electric and the rest  of the
amount would be converted only after the decision in these
appeal s. Shri Shanti Bhushan has, therefore, subnmitted that
the anounts deposited by Renusagar should be converted from
Indian rupees into US. dollars at the -exchange rate
preval ent on the date of the judgment of this Court and not
on the basis of the rate of exchange prevalent at the tinme
of the said paynents by Renusagar. W are unable to agree
with this subm ssion. The convertibility into U S.~ dol lars
of money paid by Renusagar in Indian rupees is not the
condition for discharge of the decree and as laid down in
Forasol case the decree can be discharged by paynent in
Indian rupees and it is for General Electric to obtain the
necessary pernission fromthe Reserve Bank of India for such
conversion of Indian rupees to U S. dollars and the transfer

thereof to the United States. |If General Electric were
finding a difficulty in such transfer on
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account of the pendency of these appeals in this Court  they
could have noved this Court and obt ai ned necessary
clarification in this regard. They did not choose to do so.
In these circunstances, the anobunt of Rs 10, 69, 26,590 which
has been paid by Renusagar in pursuance to the orders dated
February 21, 1990 and Novenber 6, 1990 has to be converted
into U.S. dollars on the basis of the rupee-dollar exchange
rate of Rs 17.00 per dollar prevalent at the tine of such
paynment and cal cul ated on that basis the said anobunt cones
to US $ 6,289, 800. 00.

142. The judgment of the H gh Court passing a decree in
terns of the award is, therefore, affirned. This would
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cover the anpbunt awarded by the Arbitral Tribunal in US.
dol lars and interest on amounts awarded under item Nos. 1, 3
and 5 for the period fromApril 1, 1986 to Cctober 15, 1986,
the date of filing of the petition by General Electric for

enforcenent of the award in the Bonbay Hi gh Court. The
amount paid by Renusagar during the pendency of these
appeals wll have to be adjusted against the said decreta

amount and the present liability of Renusagar wunder this
decision has to be determ ned accordingly. Calculating on
this basis the anpbunt payabl e by Renusagar under the decree
interms of U S dollars is:
Amount awarded by the Arbitral Tribunal : 12, 215, 622. 14
Interest on US $ 2,716,914.72 (the
total anount awarded under item
Nos. 1, 3 and 5) @8% per annum from
1-4-1986 to 15-10-1986 in-ternms of theaward 117,733.00
12, 333, 355. 14
Less: Anpunt paid by Renusagar i n pursuance
of the orders dated 21-2-1990 and 6-11-1990
during the pendency of the appeals in this
Court 6, 289, 800. 00
6, 043, 555. 14
143.1n accordance/ with the decision in Forasol case the
said amount has to be converted into Indian rupees on the
basis of the rupee-dollar exchange rate prevailing at the
time of this judgnent. As per information supplied by the
Reserve Bank of India, the Rupee-Dollar Exchange (Selling)
Rate as on October 6, 1993 was Rs 31.53 per doll ar.
144. At this stage it may be nentioned that after the
argunents were concl uded and the judgrment had been reserved,
an application [I.A No. 9 of 1993 in C A Nos. 71 and 71-A
of 1990] was filed on behalf of Hindalcolndustries Ltd. for
amendnment of the cause title to substitute the applicant as
appellant in C.A No. 71 of 1990 in place of Renusagar. The
sai d application has been noved on the ground that after the
filing of the said appeal the Bonbay High Court, by its
order dated April 22, 1993, has sanctioned a  schene of
amal gamati on of Renusagar with Hi ndal co Industries Ltd. and
the said scheme has al so been sanctioned by the Al ahabad
High Court by its order dated March 26, 1993. A true copy
of the said schene of amal gamati on has been filed along wi th
the said application. In clause (i) of para 4 of the
schenme, it is stated:
"(i) If any suit, appeal or other proceedings
of whatever nature (hereinafter called ’'the
proceedings’) by or against thel Transferor
Conpany be pending, the sane shall not be
abate, be discontinued or be in ~any way
prejudicially affected by reason  of t he
transfer or the undertaking of the Transferor
Conpany or of anything contained in  this
Schene but the said
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proceedi ngs nay be continued, prosecuted and
enforced by or against the Transferor Conpany
as if this Schene had not been nade."
145.1n view of the aforesaid provision in the schenme, al
pending suits, appeals or other proceedings of whatever
nature by or against the transferor conpany, viz., Renusagar
shall not abate or be discontinued or in any way be
prejudicially affected by reason of the transfer of the
undert aki ng of Renusagar and that the said proceedi ngs nay
be conti nued, presented and enforced by or agai nst Renusagar
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as if the scheme had not been nmde. The schene of
amal gamati on does not, therefore, in any way affect the
conti nuance of the proceedings in the above appeals in this
Court by Renusagar and in these circunstances, we find no
ground for substituting the nane of Hi ndal co Industries Ltd.
as the appellant in place of Renusagar in C.A No. 71 of
1990. The said application is, therefore, rejected.

146.1n the result, C A Nos. 71 and 71-A of 1990 and C A
No. 379 of 1992 are disnissed and the decree passed by the
H gh Court is affirned with the direction that in ternms of
the award an amount of US $ 12,333,355.14 is payable by
Renusagar to GCeneral Electric out of which a sumof US $
6, 289, 800. 00 has al ready been paid by Renusagar in discharge
of the decretal ampbunt and the bal ance anount payable by
Renusagar under the decree is US $ 6, 043,555. 14 which anpunt
on conversion in Indi-an rupees at the rupee-dollar exchange
rate of Rs 31.53 per dollar prevalent at the tine of this
judgrment comes to Rs 19, 05,53,293.56. Renusagar wll be
liable to pay future interest @18 per cent on this anount
of Rs 19,05,53,293.56 fromthe date of this judgnment till
paynment. - The parties are left to bear their own costs.
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